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WORLD BANK GROUP STAFF ASSOCIATION

TO: Mr. Robert S. McNamara, Chairman of the Board November 27, 1979

FROM: Nicolas Gorjestal, Chairman, Staff Associatio

SUBJECT: Aministrative Tribunal

1. The Executive Committee wishes to express its appreciation to you
for inviting the Staff Association to meet informally with the Members of
the Board to discuss the issues related to the establishment of an Administrative
Tribunal.

2. Since our meeting with you on September 19, 1979, we have been
working on a variety of approaches to resolve the issues raised by Management's
paper to the Executive Directors, dated June 15, 1979, as complemented by the
Legal Rights Conference's paper, dated July 6, 1979. Careful scrutiny of the
pros and cons of all these issues lead us to believe that, from Staff's point
of view, a Tribunal set up along the lines of the Draft Statute attached t -
this memorandum would be appropriate.

3. As agreed, we are distributing this paper to the Executive Directors
as background documentation for discussion on November 29, 1979. We would
welcome the opportunity at that time to elaborate on and answer questions the

- 1Executive Directors or Management may have as to the underlying bases of the
specific differences between the Draft Statute presented by the Legal
Department in its November 1, 1979, memorandum and the Draft Statute presented
by the Staff Association.

4. The attached Draft Statute encompasses existing provisions in the
Statutes of Tribunals of other major international organizations, and has been
prepared with the close assistance of counsel specialized in the field of
international administrative law. In this connection, we note that, in the past
decade, there has been a trend towards further broadening of the scope of
-Administrative Tribunals' powers; we were, therefore, disturbed to find the
Draft Statute prepared by the Legal Department falling considerably short of
the general jurisdiction principle consistently applied since the establishment
of the first Administrative Tribunal more than fifty years ago.

5. The princi al difference between the two Draft Statutes relates to
the ur Mfl Ud jrsito-(v ssIfri t
tatute (Article II, Sections 1, 4, and 5(b)) are of the broad nature that

the Legal Department's memorandum predicted to be favored by the Staff Association.
A broad jurisdiction seems to the Staff Association not only as better protecting
the interests of Staff, but also as being in the fundamental interests of the
Institution, which can no longer afford to be open to the criticism that it
denies its Staff the right to due process. Only with a Tribunal of broad
jurisdiction will the Bank:
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avoid being seen acting as both judge and jury in disputes
of private character, such as employment matters, which are
outside the scope of constitutional issues covered by
Article IX of the Bank's Articles of Agreement;

(ii) not be perceived as depriving Staff of legal rights they
would have as individuals, were they not staff members; and

(iii) be in a less tenuous position in claiming that national courts
do not have jurisdiction over Bank employment disputes.

6. In addition to the fundamental issue of jurisdiction, we would like to
highlight the following major differences between the attached Staff Association
Draft Statute (SADS) and the Draft Statute presented by the Legal Department (LDS):

Retroactivity
(SADS Article II, Section 2; LDS Article II, Section 4)

Unless the Tribunal is given retroactive urisdiction to a specific
date, individuals might attempt to seek. redress for past claims in national
jurisdictions. We, therefore, suggest that the Administrative Tribunal be
empowered to review claims occurring during the three years prior to its
establishment. This period is consistent with the statute of limitations for
civil claims in the District of Columbia [Section XII-301 '(Sub-section 7) of
the DC Code], the jurisdiction in which Staff would be most likely initially
to seek redress.

Advisory Opinions
(SAS Article II. Section 3; LDS - absent)

Advisory opinions before the fact, in important cases, could help
avoid litigation after the fact. Advisory opinions have been issued by the
ILO Tribunalin exceptional circumstances.

Remedies
(SADS Article. III, Section 1; LDS Article VI, Section 2)

Although the LDS provides for a ceiling of two years net base salary
as monetary damages awarded by the Tribunal (unless exceptional cases justify
a higher amount), we feel that, since the Tribunal is composed of reasonable
judges, idelines ore appro han an arbitra limit which according
to the LDS may be modified. e arbitrary t an the possibility of its
modification may have a negative affect on Staff's perceptions of the Tribunal,
without serving any meaningful purpose. Therefore, the SADS Article does not
provide for a ceiling but sets forth safeguards to ensure that the continuing
ability of the Bank to operate effectively under changing circumstances shall
not be impaired by damages in excessive amounts. In this context, it should
be noted that the maximum award granted by the ILO Tribunal, which has neither
a ceiling nor guidelines, is five years net salary.
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Non-Suspension
(SADS Article III, Section 2; LDS Article V, Section 5)

In view of the precarious situation of G(iv) visa holders being
required to leave within 30 days of termination, we have added a safeguard;Lng
provisionto this clause.

Number and Terms of Judges
(sAS Article IV, Sections 1 and 3; LDS Article III, Sections 1 and 2)

It is contemplated that the Tribunal shall be composed of five judges,
serving for terms of six years (instead of seven judges, serving for terms of
three years) in order to ensure, through a potentially deeper involvement,
their genuine knowledge of the uniqueness of the Bank as an institution, and,
thereafter, the continuity necessary to a consistent jurisprudence.

Selection of Judges
(SADS Article IV, Section 5; LDS Article III, Section 2)

A three-tier process is provided for the pre-selection of judges,
while final appointment lies at the level of the Board of Directors. This is
similar to the system recently set up for the new EEC Tribunal.

Representation
(SAS Article VII, Sections 1, 2 and 3; LDS - absent)

Provisions related to the Tribunal's proceedings have been devised
to ensure proper representation of claimant.'s and other staff interests.

Documentation
(SADS Article VII, Section 4 and Article VIII, Section 3; LDS - absent)

Provisions of this nature should not be relegated to the rules of
procedure that the Tribunal shall devise when constituted, since they bear
obligations for the Bank itself. In that respect, it should be noted that the
rules of procedure of the Tribunal are of extreme importance, since the Tribunal
will not, for all practical purposes, be in a position to review any claims
before they are established.

Enforcement
(SADS Article X; LDS - absent)

A mechanism has to be set up to ensure prompt enforcement of the
decisions of the Tribunal. The approach taken in the SADS sets in statutory
terms the use of the highest governing body of the institution to enforce the
Tribunal's decisions, a path recently followed at the OAS. Another approach
may be to apply the enforcement procedures agreed by the Bank for arbitration
awards to the decisions of the Tribunal.



Effective Date and Amendments
(SADS Article XII; LDS Article IX)

The Tribunal is so important for the continued effectiveness of
the Bank, which relies upon Staff, and its jurisdiction unfortunately so
controversial, that it is a firm Staff Association position that only the
highest governing body deciding at qualified majority should be empowered
to establish, modify, or repeal its Statute.

7. Finally, we believe that a curtailment of the scope of the Bank
Tribunal's powers below the norms established by existing Tribunals would run
afoul of the equitable, practical and legal considerations which constitute
the very underpinnings on which the Bank was established some 30 years ago
and should be operating now.

Attachment

cc: Executive Directors
President 's Council

dh



WORLD BANK GROUP STAFF ASSOCIATION

November 27, 1979

DRAFT STATUTE OF THE WORLD BANK GROUP
ADMINISTRATIVE TRIBUNAL

ARTICLE I
ESTABLISHMENT

There is hereby established a Tribunal to be known as the

World Bank Group Administrative Tribunal.

ARTICLE II
JURISDICTION

1. Subject to the provisions of Paragraphs 2 and 3 of this Article II,

the Tribunal shall hear and decide any claim filed by any member of the staff

of the World Bank Group alleging that any administrative action or any

action deemed by the Tribunal to be of an administrative nature taken -by or

under the authority of the President of the World Bank, or any failure to take

any such action, violates the staff member's contract of employment, the

[practices governing such employment C rights acquired by such staff member

by virtue of service with the World Bank Groupj including rights under the

Staff Retirement Plan and other benefit plans.

2. No such claim shall be receivable, however, unless:

(a) it arises out of an alleged violation occurring after a date three

years prior to the establishment of the Tribunal;

(b) except under exceptional circumstances as decided by the Tribunal:

(i) the claimant has exhausted the administrative remedies

available to him or her under the current practices of

the World Bank Group; and



tii) the claim is filed within ninety days from the date

on which the remedy sought by the claimant through

administrative channels is finally denied, whether by

specific action or failure to act.

3. Upon petition by the President of the World Bank or by the World

Bank Group Staff Association, tha Tribunal may, at its discretion, render an

advisory opinion on the validity of administrative action which the World

Bank Group or any of its constituent organizations proposes to take.

4. The Tribunal shall have exclusive competence to decide disputes

concerning its jurisdiction.

5. For the purposes of this Statute:

(a)- the phrase "member of the staff of the World Bank

Group" shall include any current or former member of the

staff of the International Bank for Reconstruction and

Development, the International Development Association,

and the International Finance Corporation, whether on

fixed-term or regular appointment, including probation

period, as well as consultants appointed for periods of

more than three months, staff on secondment from other

organizations, on sabbatical or leave without pay, and

any person entitled to claim upon a right of a person

otherwise deemed as a personal representative, or by

reason of the death of a person otherwise deemed td be a

member of the staff, and any person designated or otherwise

entitled to receive a payment under any provision of the

Staff Retirement Plan.
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(b) the phrase "action taken by or under the authority of

the President of the World Bank" shall include action

taken by or under the authority of the chief executive

officer of any constituent organization of the World

Bank Group, whether or not such office is held by the

same person who serves as President of the World Bank,

and whether or not such action is taken sua sponte or

to implement a policy decision by one of the World

Bank Group's governing bodies.

ARTICLE III
REMEDIES

1. The Tribunal may order rescission or revision of the action

complained of, or, in the case of inaction, specific performance of the action

which should have been taken, or the payment of pecuniary damages, or both.

If, however, in the opinion of the Tribunal, rescission or revision of the

action, or specific performance of the action which should have been taken,

would be contrary to the fundamental interests of the World Bank Group, the

Tribunal shall limit the relief granted to pecuniary damages; provided,

however, that the Tribunal's decisions as regards the amounts awarded shall

take into account the necessity of maintaining the continuing ability of the

World Bank Group, or any of its constituent organizations, to operate

effectively under changing circumstances to achieve its statutory purposes,

In addition, the Tribunal may award the costs of appearing before the

Tribunal, including fees of counsel.
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2. The filing of a claim shall not have the effect of suspending

the execution of any action complained of, unless the Tribunal finds that

irreparable harm would result; for the purpose of this Article, obligation

to leave the duty station country permanently shall be deemed irreparable

harm.

ARTICLE IV
ELECTION OF MEMBERS OF THE TRIBUNAL

1. The Tribunal shall be composed of five Members, no two of whom

shall be nationals of the same member country, and one of whom shall serve

as Chairman of the Tribunal according to the procedure set forth in

Paragraph. 5(d) below. The Members of the Tribunal shall enjoy full inde-

pendence in the discharge of their duties.

2. The Members of the Tribunal shall be persons known for their

integrity, objectivity, and legal competence. The membership of the Tribunal

shall reflect the different cultural backgrounds and the different legal

systems existing in various nations from which the members of the staff

of the World Bank Group are recruited.

3. Subject to the provisions of Paragraphs 5 and 6 of this Article IV,

the Members of the Tribunal shall serve for a term of six years.

4. The Members of the Tribunal shall be elected by the Executive

Directors of the World Bank (hereinafter referred to as "the Executive

Directors"). Members may be re-elected pursuant to Paragraph 6 of this

Article IV.

5. The procedure for the election of the initial Members of the Tribunal

shall be as follows:



(a) Within thirty days of the effective date of this Statute,

the President of the World Bank shall submit to the

Executive Directors a list of at least four candidates

for election to the Tribunal. The Executive Directors,

after consultation with the President and the World

Bank Group Staff Association, shall elect two Members

from the list, of whom one shall serve for two years and

one for four. If the Executive Directors wish to

consider additional candidates, they may request additional

nominations from the President;

(b) Within thirty days of the effective date of this Statute,

the Staff Association shall submit to the Executive

Directors a list of at least four candidates for election

to the Tribunal. The Executive Directors, after.consulta-

tion with the President and the Staff Association, shall

elect two Members from the list, of whom one shall serve for

two years and one for four. If the Executive Directors wish

to consider additional candidates, they may request additional

nominations from the Staff Association;

(c) The four Members elected pursuant to sub-paragraphs (a) and

(b) of this Paragraph 5 shall submit to the Executive

Directors a list of two candidates for election to the Tribunal.

The Executive Directors, after consultation with the President

and the Staff Association, shall elect one Member from the

list who shall serve for a term of six years. If the Executive

Directors wish to consider additional candidates, they may

request additional nominations from the Members; and



(d) The Members of the Tribunal shall annually elect

one of their number to serve as Chairman for a term of

one year.

6. Whenever there is a vacancy in the membership of the Tribunal,

whether due to resignation, retirement, death, the expiration of the term

of service prescribed in Paragraph 3 of this Article IV, or dismissal

pursuant to Paragraph 7 of this Article IV, the remaining members of the

Tribunal shall submit to the Executive Directors a list of two candidates

for each such vacancy to serve either the remainder of an unexpired term or

a full new term following an expired term. The Executive Directors, after

consultation with the President and the Staff Association, shall elect a

Member from the list to fillithe vacancy. If the Executive Directors wish

to consider additional candidates, they may request additional nominations

from the Members of the Tribunal.

7. A Member of the Tribunal may be dismissed by the Executive Directors

if the other Members unanimously certify to the Executive Directors that such

Member is incapacitated or otherwise unfit for further service.

8. The Executive Directors may increase the number of Members of the

Tribunal at any time upon certification by the Tribunal that its case load

necessitates such increase, provided that the total number of Members remains

uneven. The additional members shall be elected pursuant to the procedure

set forth in Paragraph 6 of this Article IV.

ARTICLE V
RULES OF THE TRIBUNAL

1. Subject to the provisions of this Statute, the Tribunal shall

promulgate rules governing the convening and conduct of its sessions, the



procedure for the filing and hearing of claims and any other matters pertaining

to the administration of the Tribunal which are not settled by this Statute.

2. The Tribunal may at any time amend its rules of procedure.

ARTICLE VI
SESSIONS OF THE TRIBUNAL

1. The Tribunal shall hold ordinary sessions at dates to be fixed in

accordance with its rules of procedure, unless all parties shall agree to

a postponement. Extraordinary sessions may be called by the Chairman

whenever warranted by either the number or the urgency of the claims before

the Tribunal; for the purpose of this Paragraph, any case of dismissal

shall be deemed to be an urgent claim.

2. The Tribunal shall hold its sessions at the headquarters of the

International Bank for Reconstruction and Development, unless it considers

that the efficient conduct of proceedings upon a claim necessitates holding

sessions elsewhere.

3. Three judges shall constitute a quorum for the purpose of holding

a session of the Tribunal.

4. The Tribunal shall decide whether oral proceedings are warranted

or not in each case. Oral proceedings shall be held in public unless the

Tribunal decides that exceptional circumstances require they be held privately.

5. The Chairman of the Tribunal or a Member designated by him or her

may at any time, with the consent of the parties, attempt a conciliation

between them.
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ARTICLE VII
PROCEEDINGS OF THE TRIBUNAL

1. Once a staff member's claim is received by the Tribunal, any other

member of the staff, or any group of staff members similarly situated, may

petition the Tribunal for the right to intervene in the proceeding. The

Tribunal shall grant such petition if it finds that the rights of the

petitioning staff member or members are likely to be materially affected by

the decision of the Tribunal with respect to the principal claim.

2. Upon petition by the World Bank Group Staff Association, the

Tribunal may authorize the Staff Association to appear in any proceeding

before the Tribunal in order to present its views concerning the case to

the Tribunal. The Tribunal may also on its own motion request the Staff

Association to present its views concerning any issue before the Tribunal.

3. The parties before the Tribunal shall have the right to employ

persons of their own choosing to represent them.

4. Members of the Tribunal shall have free and prompt access to any

document they shall deem useful for the review of any claim, including

personnel files and all other evidence they shall consider pertinent, Copies

of all documents made available to the Tribunal by either party shall be

transmitted by the Tribunal's secretariat to the other party within five days

of their receipt by the Tribunal.

ARTICLE VIII
DECISIONS OF THE TRIBUNAL

1. The Tribunal shall take decisions by a majority vote. Its decisions

shall be final and binding upon the parties.
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2. The Tribunal shall decide ex aequo et bono and shall, in each case,

state in writing and with specificity the reasoning underlying its decision.

3. The original copy of each decision shall be filed in the archives

of the Bank. A copy of the decision shall at the same time be delivered to

each party in the case. In addition, a copy shall be filed in the Office

of the Secretary of the World Bank Group, where it shall be made available

for inspection or reproduction by any member of the staff of the World Bank

Group or by any other person designated by such staff member.

ARTICLE IX
REVISION OF DECISIONS

Any of the parties to a proceeding may apply to the Tribunal for

a revision of a decision on the basis of the discovery of some fact of such

a nature as to be a decisive factor, which fact was, when the decision was

given, unknown to the Tribunal and also to the party claiming revision,

always provided that such ignorance was not due to negligence by the party

claiming revision. The application must be made within ninety days of the

discovery of the fact. Clerical or arithmetical mistakes in a decision or

error.s arising therein from any accidental slip or omission may at any time

be corrected by the Tribunal either of its own motion or on the application

of any of the parties.

ARTICLE X
ENFORCEMENT OF DECISIONS

1. The President of the International Bank for Reconstruction and

Development shall be responsible for implementation of the decisions of

the Tribunal.



2. If the Tribunal determines, upon application of the claimant

or otherwise, that at any time after thirty days from the date of any of

its decisions such decision has not been observed, it shall communicate

a copy of the decision to the Executive Directors together with a request

for appropriate action. If the action requested has not been taken within

fifteen days of the receipt by the Executive Directors of the'Tribunal's

request, the Tribunal shall communicate a copy of the non-observed decision

to the Governors of the International Bank for Reconstruction and Development

together with a request for appropriate instructions to the Executive

Directors.

ARTICLE XI
MISCELLANEOUS

1. The World Bank Group shall provide the Tribunal with an Executive

Secretary and such other staff and other administrative support as may be

necessary. The Executive Secretary and other staff of the Tribunal shall

be responsible only to the Tribunal.

2. The Executive Directors shall determine the emoluments of Members

of the Tribunal, which shall reflect the time spent by Members on the work

of the Tribunal. These emoluments and other expenses of the Tribunal shall

be paid by the World Bank Group.

3. Pecuniary damages awarded by the Tribunal shall be paid by the

organization within the World Bank Group of which the claimant is or was a

staff member.

4. No Member of the Tribunal may accept any staff or consulting position

with the World Bank Group for a period of two years following the conclusion

of his or her service on the Tribunal.



5. Any other public international organization may avail itself of

the facilities of the Tribunal on such terms and conditions as may be agreed

by the Executive Directors and approved by the Board of Governors of the

World Bank.

ARTICLE XII
EFFECTIVE DATE AND AMENDMENT

This Statute shall become effective upon approval by the Boards

of Governors of the International Bank for Reconstruction and Development,

the International Development Association, and the International Finance

Corporation deciding according to the procedures set forth in Article 8.A

of the Articles of Agreement. Amendments to the Statute shall require

approval by the same bodies, deciding according to the procedures set forth

in Article 8.A of the Articles of Agreement.



WORLD BANK / INTEANA4NAL FINANCE CORPORATION A,

OFFICE MEMORANDUM
T0:'Members of the President's Council DATE:November 19, 19T9

FROM: Martijn J.W.M. Paijmans

SUBJECT: Administrative Tribunal

As per the request made this morning in the PC, attached for

your information is the Staff Association's paper on the Administrative

Tribunal vhich was circulated to all staff. This is now being considered

by the Associationt s membership.

cc: Mr. Koch-Weser



WORLD BANK GROUP STAFF ASSOCIATION

TO: All Staff DATE: November 1, 1979

FROM: ElizabethM. Wetzel-Apitz,"Aeting Chairperson, Staff Association

SUBJECT: Administrative Tribunal

1. Staff have shown, through their overwhelming response to the petition
circulated by the Executive Committee on May 17, 1979 (over 2,100 signatures
were received in a few days) that the establishment of an Administrative Tribunal
competent to adjudicate legal claims by staff members against the World Bank
Group, with a jurisdiction and remedies sufficiently broad to comprehend the
legitimate interests of the staff and to inspire staff confidence, was one of
their major concerns.

2. This petition was one of the actions initiated by the Staff Association
in dealing with legal matters pertaining to the recognition and protection of
staff rights. These actions are running parallel in several fields:

a) Informal discussions with Management representatives within the
Legal Rights Conference (a joint Staff/Management group created
on Sept. 21, 1978) as to what could be a suitable definition of
"staff rights and obligations";

b) Obtaining several legal opinions of prominent legal counsel on
the subject of "acquired rights" as they relate to Bank staff
terms of employment and the possible breach of such rights
through the implementation of some of the administrative decisions
taken pursuant to the Kafka Committee recommendations;

c) Creation of a Task Force on Legal Aspects of Tax Reimbursement
and Pensions (TFLATP) to investigate, with assistance of outside
tax lawyers, possible ways to protect the interests of staff,
all of whom would be affected either directly by theq.proposed
change in the tax reimbursement system or through its possible
impact on net salaries and pensions.

d) Monitoring over 1300 appeals filed with the Appeals Committee
challenging the administrative decisions taken in the implementation
of certain recommendations of the Kafka Committee;

e) Filing briefs in US Federal Courts on the matter of their
jurisdiction over World Bank employment disputes, attempting
to leave recourse to local courts open to staff, at least in
the absence of other acceptable channels of recourse; and

f) Extensive work on the features of an Administrative Tribunal
which would be adequate to ensure reasonable protection of staff
rights.



-2-

3. The attached paper, prepared with the assistance of our counsel,
encompasses the Executive Committee's preliminary views on the necessity of
establishing an Administrative Tribunal and the major issues to be considered
prior to its establishment. We urge interested staff members to convey their
comments through their delegates to enable the Executive Committee to finalize
a Staff Association paper on the main features of an adequate Administrative
Tribunal, to be officially transmitted to Management and the Executive Directors.

Attachment



WORLD BANK GROUP STAFF ASSOCIATION

ESTABLISHMENT OF AN ADMINISTRATIVE TRIBUNAL

Introduction

1. The purpose of this paper is to set out the Executive Committee's

views as regards the necessity of establishing an Administrative Tribunal

(the Tribunal) and its main features.

2. At the outset, it should be stressed that the League of Nations

found it appropriate as early as 1927 to establish a Tribunal, the purpose

of which was to be a judicial body to pronounce finally upon any allegation

that the administration had refused to give any League official the treat-

ment to which the officialwas legally entitled, or had violated the official's

rights under the terms of his or her appointment.

3. Upon the dissolution of the League in 1946, the League Tribunal was

taken over by the ILO, which changed its name to the ILO Tribunal. In the

same year, the UN General Assembly at its very first session called for the

study of a UN Tribunal open to an of the UN specialized agencies. Over

the next few years, almost all of the specialized agencies headquartered

in Europe decided to join the ILO Tribunal in Geneva (except for pension

cases), with ICAO and IMCO joining the UN Tribunal in New York. A substantial

number of non-UN international agencies have also joined the ILO Tribunal,

while several others have established their own tribunals, including the

EEC (with jurisdiction over the FED and EIB), NATO, the Council of Europe,

OECD and OAS. At the present time, all major international organizations

have either established an administrative tribunal or joined an existin;

tribunal, except for a handful of organizations such as the Bank, the Fund,

IDB, ADB and AFDB.
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i; Is the Bank Justified in Having Failed to Establish an Adequate Tribunal?

4. The Executive Committee believes that neither on grounds of equity

nor on practical or leg algrounds is there justification for the Bank's

failure to act in this matter until now.

A. Equity

5. In Imost countries, laws (and independent mechanisms to enforce them)

exist and govern terms of employment and conditions of service of civil

servants and salaried employees of the private sector alike. In contrast, an

individual joining the Bank staff appears to be uniquely unprotected. He or she

loses the protection afforded under the municipal law of last residence and

yet does not obtain, in exchange, a system of legal protection of equivalent

scope, or even, if the Bank's contention as expressed in the legal opinion produced

by Messrs. Wilmer, Cutler and Pickering and distributed to all staff on

May 1, 1979, is right, no legal protection at all. This situation,

if not remedied, most likely makes the Bank staff, together with the employees

of some of the other international financial institutions, the only citizens

of the Bank's member countries not to be afforded legal protection in employment

matters.

B. Practical Considerations

6. In this perspective, if national courts were to accept the views of

the Bank and not to assume jurisdiction over employment disputes, and there were

to be no adequate Tribunal, the Bank would increasingly be subjected to open

criticism that it is oblivious to principles of fairness in dealing with its

staff. The Bank's relations with its staff would suffer increasingly and the

efficiency of the Bank's activities might, as a result, be impaired.

7. It should be recalled that, under its Articles of Agreement, (Art. VII,

Sec. 3), actions can be-brought against the Bank in the courts of any country

in which the Bank has an office or has issued securities. However, the Bank

has taken the position, both in its amicus curiae brief in the Broadbent v.
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OAS case and in a recent case which has been brought against the Bank in the U.S.

federal courts by a former Bank staff member, that, despite that provision

of its Articles, the Bank is immune from suit before national courts on

issues involving employment and conditions of service. Clearly, the Bank

would be on much stronger ground to resist attempts to have staff issues

relating to terms of employment and conditions of service litigated in

national courts, if there were an adequate 'alternative channel of re-

course. If national courts do take jurisdiction, there is a risk that the

outcome of such suits would be influenced by national laws and policies,

and conflicting judgments on the same or similar issues might well be rendered

in different jurisdictions. Moreover, political pressures might influence

courts in some countries. Thus, if the staff is forced to have recourse to

national courts instead of to an appropriate Tribunal, it might prove difficult

for the Bank to apply personnel policies uniformly to all staff and this

could ultimately result in divisiveness among the staff. In contrast, a

Tribunal would apply legal principles governing Bank employment uniformly

without regard to the staff member's nationality, and would act with a better

understanding of the Bank's processes and objectives than is likely to be

attained by national courts throughout the world.

C. Legal Perspective

8. If the issue is examined from a purely legal perspective, the failure

to create an adequate Tribunal has put the Bank in a wholly untenable position.

9. As pointed out in the Staff Association's presentation to the Executive

Directors on May 24, 1979, the Bank in its acceptance of the Convention on

Privileges and Immunities of Specialized Agencies of the UN, did not specifically

exclude Section 31 of that Convention. The absence of such -exclusion can

only be construed as an admission by the Bank that at the time it considered

itself subject to the jurisdiction of national courts, or as an implicit

acceptance of Section 31, which imposes on the Bank an obligation to create
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"appropriate modes of settlement of disputes arising out of pontracto or

other disputes of private character." The argument which has been made by

the Bank and the, Fund alike -- namely, that Section 31 covers only disputes.,

with outside parties and not with employees -- runs counter to the statement

of the UN itself, in its amicus brief in the Broadbent case, that the

establishment of a Tribunal is one way of fulfilling the obligations of Sec-

tion 31. The UN further conceded in its brief that a provision in the Con-

vention granting privileges and immunities to the OAS, nearly identical to

Section 31, is fully applicable to contractual disputes between the OAS and

its employees. Similarly, Covington and Burling, lawyers for the IMF Staff

Association, have concluded in a detailed and well researched memorandum

of August 1, 1979 on the Fund's obligation to provide an appropriate mode

of settlement of employment disputes, that "the Fund has undertaken and

is bound by an obligation under Section 31(a) of the Convention to provide

an appropriate mode of settlement for such disputes" (emphasis added).

10. Quite apart from the obligation imposed by Section 31, it is relevant

to note that the International Court of Justice, in the Effect of Awards

case, Opinion of 13VII 54, emphasized that consideration of justice required

the establishment of an appropriate mechanism to adjudicate disputes between

the UN and its staff:

"It would, in the opinion of the Court, hardly be consistent
with the expressed aim of the Charter to promote freedom and
justice for individuals and with the constant preoccupation
of the United Nations Organization to promote this aim that
it should afford no judicial or arbitral remedy to its own
staff for the settlement of any disputes which may arise be-
tween it and them." I.C.J. Reports, 1954, p.57.
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11. This statement by the International Court of Justice summarizes the

situation which the Bank is currently facing: not only is there a direct

legal obligation on the Bank to set up promptly an adequate Tribunal, but

fulfillment of this obligation is required by the considerations of equity

and morality which constitute the very underpinnings on which the Bank was

established some 30 years ago and continues to operate now.

II. What Should Be the Main Features of an Adequate Tribunal?

12. Many issues will need to be dealt with before any assessment of the

adequacy of a Tribunal to fully protect the interests of the staff can be

made. Particular attention must be given to the composition of the panel

of judges in order to ensure its professionalism, objectivity and political

independence. In addition, it is essential that the panel be composed of

highly qualified judges or lawyers coming from different legal backgrounds,

appropriately balanced to reflect the cultural differences among the staff.

Wide acceptance of the decisions of the Tribunal, by both Staff and Manage-

ment, will be achieved only if all parties involved are persuaded that the

Tribunal is impervious to considerations extraneous to the purposes of the

Bankand that standards of fairness required in the administration of justice

are consistently applied.

13. Even if the Tribunal were to enjoy Bank-wide confidence because of the

appropriateness of its procedures and the quality of its judges, another

major subject of staff concern would be the enforceability of the T'ribunal'6

decisions. Should they be final and automatically enforceable against the

Bank or the concerned staff member or members, as the case may be, or should,

in certain instances, appeal be possible, by either one or both parties, (for

instance, recourse to the International Court of Justice)?
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1. For the time being, however, the Executive Committee limits itself

to the review of two principal issues: the scope of the Tribunal's jurisdic-

tion and the remedies which the Tribunal may provide to staff members who

bring complaints before it.

A. Jurisdiction

15. In the Executive Committee's opinion, provision of an appropriate mode

of settlement for employment matters necessarily means that the scope of the

Tribunal's jurisdiction must be sufficiently broad to encompass all complaints

alleging non-observance of the terms of employment and conditions of service

of staff members (including staff retirement provisions).

This would endow the Tribunal with substantially the same jurisdiction as has

been provided for both the UN Tribunal and the ILO Tribunal.

16. Any curtailment of the scope of the Tribunal's jurisdiction would run

afoul of the equitable, practical and legal considerations mentioned above.

In particular, the Tribunal must be competent to review all decisions affect-

ing employment matters whether made by the management on its own initiative

or in implementation of decisions of the Executive Directors or the Board of

Governors. Unless the Tribunal has such competence, a staff member, in contend-

ing that a national court should accept jurisdiction over the Bank, could

argue convincingly that there is a justiciable void which the national courts

should fill.

17. It is interesting to note in this connection the statement of Professor

Akehurst (in The Law Governing Employment in International Organizations,

p.lo, 1967) that:

"If an official is not guaranteed sufficient protection by law,
he will be tempted to try to enlist the support of his national
government or of other member states -- and this will have dip-
astrous results on his impartiality, as well as exposing the whole
secretariat to the most undesirable pressures" (emphasis added).



18. Review by Tribunalsof actions taken to implement the decisions of the

governing bodies of an international organization (i.e., the UN General

Assembly, the Executive Directors or the Board of Governors) is not a novel

issue; the International Court of Justice has dealt with it in advisory

opinions on judgments rendered by Tribunals:

. . the contention that the General Assembly is inherently
incapable of creating a tribunal competent to make decisions
binding on itself cannot be adcepted"(emphasis added).

19. Just as the International Court of Justice felt that it would be

improper to draw a distinction between changes in employment terms made

pursuant to decisions of the UN General Assembly and those made on the sole

authority of the Secretary-General, so too, in defining the jurisdiction of

the proposed Bank Tribunal, it would be improper to distinguish between

actions on employment matters taken by the management on its own authority

and those taken pursuant to decisions of the governing bodies of the organiza-

tion. Indeed, to draw such a distinction would be so unfair to the staff

as to be unconscionable. Assume for the sake of illustration that the

implementations of a decision of the Executive Directors or the Board of

Governors clearly violates the contractual rights of one or more staff

members. Would it not be totally unfair for the Bank to take the position

that the action must stand without any recourse by the staff member(s) con-

cerned to the Tribunal (or to the courts), simply because the action was taken

pursuant to the decision of the Executive Directors rather than by the

President on his own authority? To be sure, the Tribunal must give due

weight to the views and responsibilities of the Executive Directors in pass-

ing upon the validity of actions taken to implement their decisions. But just

as surely, if the implementation of any such decision should turn out to be

plainly in violation of a staff member's rights, it must be within the Tribunal's



jurisdiction so to decide. To maintain otherwise is to argue that staff

members may be deprived of their legal rights without any legal recourse

(except possibly to the national courts) a position that the Bank would

surely not wish to support.

20. In this connection, it should be recognized that the Bank's Articles

of Agreement draw a clear distinction between the handling of disputes on

issues of a constitutional nature and of disputes on other matters. Thus,

it is within the exclusive province of the Executive Directors to decide

any question of interpretation of the Articles arising between any member

and the Bank or between any members of the Bank subject to review only by

the Board of Governors (Art. IX). But there is no comparable provision

giving the Executive Directors authority to decide disputes between the Bank

and private parties, whether involving the Bank's bonds, its other contracts

with thir4 parties, or employment issues. Thus, it is a fair implication

from the Articles that disputes of this kind are to be adjudicated by out-

side parties, whether they are local courts (as is the present case for

disputes concerning bonds of the Bank), or a Tribunal, provided it is adequate

to fully protect staff rights, ex4sting or future, in respect of employment

matters. Any decision with respect to the scope of jurisdiction of the

Tribunal which makes the supreme organs of the Bank li.e., the Executive

Directors or the Board of Governors) the sole judge of the Bank's obligations

vis-a-vis the staff would be considered to be a serious abuse by the Executive

Directors of the powers entrusted to them in the Articles. Moreover, it is

highly likely that such a decision would lead to extensive litigation before

national courts; and, as already noted, many national courts might well feel

impelled to fill the justiciable void left by such an approach.
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B. Remedies

21. The second principal issue which has been considered by the Executive

Committee concerns the extent and nature of remedies available to a court of

equity such as the Tribunal, including the power either (i) to compel the

organization to rescind a decision and restore the applicant to his or her

original status, ovr (ii) to order payment of damages in lieu of rescission of

the decision, or (iii) to grant both remedies concurrently.

22. The statutes of the N Tribunal, and those of the OAS Tribunal, grant to

the executive heads of those organizations the discretion to determine, in the

case the Tribunal rules against a decision having adversely affected a staff

member, whether the staff member whose rights have been impaired should be com-

pensated by monetary damages or by rescission of the action found to be invalid.

However, knowledgeable authorities in this field are of the opinion that the

Tribunals, and not the Management, should decide whether rescission of the

decision appealed is advisable, or whether compensation should be granted instead.

This view is consistent with the statutes of the ILO Tribunal which provide

specifically that the Tribunal itself decides whether compensation should be

awarded or the action appealed should be rescinded. It is the view of the

Executive Committee that the ILO approach, vesting into an independent

body of justice the dedision-making authority on subjects which are of

contention by their very nature, is the most sensible.

23. As concerns monetary damages which can be awarded, their amount has no

limitation in the majority of instances (EEC, OECD, ILO, most national civil

services, and most courts of law having jurisdiction over private employment).

It is statutorily limited to a maximum of three years of net salary for the OAS

and two years of net salary for the UN. It is the firm opinion of the Executive

Committee that the Bank Tribunal should be authorized to award monetary damages

without any statutory limits. Many staff members have long periods of service,
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sometimes in specialties which are vital to the organization but not much in

demand outside of it.

24. Suppose a staff member with such a specialty is 45 or 50 years old,

and has 15 or 20 years of service with the organization; that staff member is

then wrongfully terminated, can find no outside work in his or her specialty

(this appears to be increasingly the case for certain segments of the Bank staff),

and has to accept unspecialized work at a considerably lower salary than he or

she had been earning. The ex-staff member's standard of living plummets as a

result, the educational opportunities of his/her children are curtailed, and the

whole family suffers seriously. In such a case, it is not reasonable to attempt to

limit damages in advance. Therefore, considerations of equity, practicality

and parity with the situation generally enjoyed by others clearly highlight the

necessity of allowing the Tribunal to decide itself, based on individual cir-

cumstances, the magnitude of its awards..

25. Any restriction to the authority of the Tribunal to make final determination

of the course to be followed as regards rescission versus monetary compensation,

as well as the imposition of any statutory limit on the amount of damages that

the Tribunal may decide to grant would unduly restrict the authority of the

Tribunal to deal justly with staff members whose rights have been impaired and

would virtually exclude the wide acceptance and credibility required for the

efficient operation of the Tribunal.
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III. Conclusions

26. Many other issues will have to be dealt with at the time of the creation

of the Tribunal. Particular attention must be given to procedures ensuring

quasi-automatic enforcement of the final decisions of the Tribunal, to avoid

an OAS-type situation where some of the Tribunal's decisions in favor of

staff have, for the last three years, not been implemented. Mechanisms must

also be found to provide simple access to the Tribunal, making certain that

complicated procedural rules do not deter staff members from seeking recourse,

while at the same time preventing frivolous claims from producing a backlog

of cases and an undesirable escalation of cost in rendering justice.

27. Much work remains to be done on all these issues. However, the Executive

Committee considers it appropriate at this stage to focus its views on the

principal issues Since, without a sound position of the main features of an adequate

Tribunal, detailed work on other issues may well prove in the long run irrelevant.

November 1, 1979
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November 1, 1979

MEMORANDUM RELATING TO DRAFT
SIATUTE FOR BANK ADMINISTRATIVE TRIBUNAL

The purpose of this memorandum is to explain the attached draft

statute for a Bank administrative tribunal.

Article I: This generally is a standard provision. The tribunal

has been structured as a joint Bank-Association-Corporation entity.

Article II, Section 1: This provision establishes the jurisdiction

of the tribunal. The language contemplates that the tribunal can hear alle-

gations by a staff member that the President or his staff has failed to observe

the terms of appointment or conditions of service of the complaining staff

member. For example, a complaint that .a staff member's termination by the

Director of the Personnel Management Department did not comply with a personnel

rule on termination would be within the tribunal's jurisdiction. The reference

to President, officer and employee is taken from the Bank's Articles.

Following the views expressed by many Executive Directors at the

last informal meeting to discuss an administrative tribunal, the language of

this section is intended to make clear that decisions of the Executive Directors

and the Governors are outside the tribunal's competence, meaning that the tribunal

would be obliged to decline to review complaints challenging the justification

or effects of such decisions. In this respect, this provision is intended to
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differ from the language of the UN and ILO tribunal statutes, which do not

specifically exclude review of decisions of the UN or ILO governing or plenary

bodies. The relationship between the governing bodies and tribunals at other

international organizations has on occasion been hotly disputed, with the

governing bodies of several organizations claiming that a tribunal is without

jurisdiction to review personnel or budgetary decisions of a governing body.

Such challenges to jurisdiction have been rejected by tribunals which have held

with few exceptions that the broad nature of their statutes' jurisdictional

clauses gives them authority to review the decisions of governing bodies which

allegedly violate a staff member's rights and to award compensation if the

allegation is proven. Although in most of these cases the tribunals have

ultimately found the action of the governing body did not violate a staff

member's rights, in some instances tribunals have awarded damages after finding

that a governing body decision violated staff rights.

The present draft would settle this issue as to the Bank by stating

that the role of the Executive Directors, or Board of Governors, under the Bank's

Articles of exercising general control over the President's responsibilities

to organize, appoint and dismiss the staff would not be subject to review by

a tribunal under any circumstances.

In contrast to the jurisdiction represented by the attached draft,

it would be possible to have a broad jurisdictional clause similar to that used

for the UN and ILO tribunals. It is believed that this type of clause is

favored by the Staff Association. Aside from either the restricted clause in

the attached draft or the broader clause it would also be possible to establish

a jurisdictional middle ground. This could be done, for example, by excluding

review of decisions of the Board of Governors or Executive Directors which
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(a) are specified by those bodies at the time of making the decision to be non-

reviewable, (b) relate to specified topics, such as general salary levels, or

(c) are determined by those bodies to be in the fundamental interests of the

Bank.

Article II, Section 2: This section sets out the access to the

tribunal. Normally the term "staff member" would include individuals who

receive and accept appointments to the Bank staff or to the staff of any other

organizations joining the tribunal. Applicants to the staff who do not become

staff members would be excluded but individuals such as widows or widowers

asserting the rights of a deceased staff member would be included, as would a

beneficiary (but not a creditor of a beneficiary) under the pension plan.

Further, an executive director or his assistant participating in the pension

plan could appear before the tribunal.

Article II, Section 3: This provision is similar to ones for the UN

and ILO and allows other organizations to submit to the tribunal's jurisdiction.

These organizations might include the Fund, the IDB, the ADB, Intelsat, the CDB

and the AfDB, none of which currently has a tribunal. If the Fund wishes to

join at the outset, the tribunal could be restructured to be a joint Bank/Fund

tribunal.

Article II, Section 4: This provision is similar to those of other

tribunals with the exception, discussed below, that the judgments of the UN

and ILO tribunals may be appealed to the International Court of Justice as

having exceeded the tribunal's jurisdiction.
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Article III, Section 1: This section is similar in content to the

UN and ILO tribunals except that it is an express condition that judges be

nationals of members. Although the qualifications of judges would not be

specified in the statute, it would be expected that in accordance with the

procedures of those other organizations they would not be former Executive

Directors or staff members of the Bank and they would possess qualifications

required in their countries for appointment to high judicial office or have

recognized competence in international law. One difference in this section

from other tribunals is the possibility that decisions could be made by the

full tribunal; this is intended to take care of cases of such significance

that the President or the panel of three would wish to have the views of the

full tribunal.

Article III, Section 2: Although the appointment of judges would be

up to the Governors, it is contemplated that the staff and any other organiza-

tions joining the tribunal would be consulted, as is the UN and ILO practice.

At the UN appointments are made by the General Assembly and at the ILO they are

made by the General Conference.

Article III, Section 3: As a result of this section the tribunal,

as have other tribunals, will adopt detailed rules. As to intervention by

third parties, it is contemplated that the tribunal, similarly to others, would

allow staff members who are asserting essentially identical claims to file briefs,

otherwise participate and be named in the judgment. It would be up to the

tribunal to decide if intervention was warranted in a particular case.
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Article III, Section 4: The sessions could be on a regular basis,

say twice a year, or called specially if a case justified it. This is to be

dec -dby the tribunal or, if its rules so specified, by the president of

the tribunal.

Article III, Section 5: As at other tribunals, the tribunal would

have the power to dispense with oral proceedings.

Article IV, Sections 1 and 2: The concept of majority vote is common

to all tribunals, as are written judgments.

Article IV, Section 3: All tribunals provide that judgments are final

except for the UN and ILO tribunals which have a mechanism for obtaining an

advisory opinion from the International Court of Justice in certain circumstances.

This mechanism has not been added as to the Bank tribunal for several reasons.

First, the mechanism itself has been criticised by the ICJ and a similar attempt

at the Bank to channel cases to the ICJ may present similar difficulties. Second,

although the Bank as a Specialized Agency has access to the ICJ, the Bank has

usually established dispute settlement machinery which does not involve the ICJ,

such as Article IX of the Bank's Articles or arbitration under Bank loan agree-

ments. Third, there appears to be no compelling reason to have a stage beyond

a properly constituted tribunal.

Article V, Section 1: This provision, usual in such statutes, con-

templates that in the normal case the staff member must first exhaust the

internal remedies within the Bank, which at present are the Appeals Committee.



on certain personnel matters, the Committee on Outside Activities on conflict

of interest questions and the Pension Benefits Administration Committee. Since

the jurisdiction of each of these committees is defined there may be some

cases for which the only internal remedy would be an appeal through administra-

tive channels culminating in the decision of the Vice President, Administration,

Organization and Personnel Management. In this latter type of case the appeal

through administrative channels would have to be exhausted before the case

could be taken to the tribunal.

Article V, Section 2: This specifies the time period in which an

appeal must be brought and prevents the bringing of old claims.

Article V, Section 3: This is usual in other tribunals.

Article V, Section 4: This essentially is an override provision to

safeguard the staff member. It is drawn primarily from the ILO tribunal and

does not exist at the UN tribunal, where the staff member cannot file with the

UN tribunal until all internal remedies have been exhausted, no matter how long

that takes. Under the provision, the tribunal would have power to hear a com-

plaint if .the period of time had passed even if a final decision had not been

reached internally. Since it is preferable to allow disputes an opportunity

to be resolved through normal administrative stages it is provided that the

tribunal would by-pass these stages only under the conditions stated in the

section.

Article V, Section 5: This provision is similar to provisions in

other tribunals. It makes it clear that administrative decisions, such as a

termination, are not held in abeyance while a case is before the tribunal.



Article VI, Sections 1 and 2: These sections define the relief

which the tribunal may grant and are drawn mainly from the UN tribunal. Under

the UN statute the tribunal may order specific performance, such as reinstate-

ment, but the Secretary-General has the option to pay monetary damages, which

must be set as alternative relief by the tribunal in all cases where performance

of a non-monetary obligation is ordered. Such damages may not exceed two years'

net salary except in exceptional cases. At the ILO the tribunal also may order

specific performance but the tribunal, not the Director-General, decides if

monetary damages should be paid as alternative relief. There is no set limit

on damages at the ILO. In practice, the ILO tribunal has not ordered specific

performance when to do so would be impractical, such as when a termination

occurred some time in the past. Nor has the ILO tribunal awarded high amounts

of damages.

The present draft follows the UN provision and would give the President

the right to decide to pay damages as sole relief. Such damages would be set

by the tribunal and could not exceed two years' net salary unless the tribunal

found a higher amount justified in exceptional cases. Similarly to the UN and

ILO tribunals, it is expected that the tribunal would decide what costs to allow.

Article VI, Section 3: This provision allows for reconsideration of

a judgment for a mistake of law or fact, at the tribunal's discretion.

Article VII, Section 1: As in the case of other tribunals, it is

intended that the tribunal would have its own staff and budget and that its

decisions would be published.
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Article VII, Section 2: This section obligates the organizations

joining the tribunal to share expenses in a manner to be agreed between such

organizations.

Article VIII: The power to enter into agreements with other organi-

zations would be given to the Bank, without separate action by the Association

or the Corporation, and would be exercised by the Board of Governors pursuant

to Article V, Section 2(b)(v) of the Bank's Articles. One issue not resolved

by this provision is whether other organizations could modify as to themselves

provisions in the tribunal's statute. At the ILO this is left to the ILO

Governing Body; at the UN it appears that significant changes can only occur

if the General Assembly authorizes them. Presumably, an agreement with another

organization could specify any exceptions to the statute applicable to a joining

organization which the Board of Governors would find acceptable.

Article IX: This gives the power to amend or repeal solely to the

Board of Governors of the Bank. This is a combination of the provisions under

the UN and ILO tribunals.
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STATUTE OF THE

ADMINISTRATIVE TRIBUNAL

OF THE

INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT,

INTERNATIONAL DEVELOPMENT ASSOCIATION

AND

INTERNATIONAL FINANCE CORPORATION

ARTICLE I

This Statute establishes the Administrative Tribunal of the International

Bank for Reconstruction and Development, the International Development Asso-

ciation, and the International Finance Corporation (all referred to herein-

after as the "Bank').

ARTICLE II

1. The Tribunal shall be competent to hear and decide upon complaints

against the Bank alleging nonobservance by the President or any other officer

or employee of the Bank of a staff member's terms of appointment and conditions

of service, and of the provisions of the Staff Retirement Plan, but the Tri-

bunal shall not be competent to hear complaints arising from decisions made

by the Board of Governors or the Executive Directors.

2. Complaints may be presented to the Tribunal by any staff member or

former staff member, by any person who is presently entitled to claim upon

a right of a staff member as a personal representative or by reason of the

staff member's death, and by any person designated or otherwise entitled to

receive a payment under any provision of the Staff Retirement Plan.



3. The Tribunal shall be competent to hear and decide upon complaints

arising in public international organizations other than the Bank as provided

in agreements concluded pursuant to Article VIII.

4. The Tribunal shall not be competent, however, to hear or decide upon a

complaint where the cause therefor arose before the establishment of the Tribunal.

5. Subject to the foregoing Sections of this Article, when the com-

petence of the Tribunal is in doubt, the Tribunal shall decide it.

ARTICLE III

1. The Tribunal shall have seven judges, all of whom shall be nationals

of members of the International Bank for Reconstruction and Development, but no

two of whom shall be nationals of the same member. A Panel of three judges

shall hear each complaint and shall exercise the powers and be subject to the

obligations of the Tribunal set forth in this Statute, unless the President of

the Tribunal or a Panel decides that the Tribunal itself should hear the complaint.

2. The judges shall be appointed by the Board of Governors upon

recommendation of the President after consultation with the Executive Directors.

Each judge shall be appointed for three years, or for the time remaining to

an appointment when it becomes vacant before it expires, except that of the

first seven judges, two shall be appointed for four years and two shall be

appointed for five years. A judge may be removed from office if the other

judges unanimously agree that he is not suited for further service.
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3. The Tribunal shall elect a President and a Vice President and

shall adopt rules not inconsistent with this Statute about:

(a) the selection of judges who will comprise a Panel;

(b) the presentation and dissemination of complaints and

answers and other pleadings;

(c) the conduct of oral proceedings;

(d) intervention by persons entitled to have complaints heard

whose rights may be affected by the judgment rendered upon

another complaint and the consolidation of proceedings in-

volving common issues of law or fact; and

(e) other matters relating to the functioning of the Tribunal.

4. The Tribunal shall hold its sessions at the headquarters of the

International Bank for Reconstruction and Development unless the efficient

conduct of proceedings upon a complaint necessitates holding sessions else-

where.

5. The Tribunal may decide whether to have oral proceedings upon a

complaint. Oral proceedings shall be held in public unless the Tribunal

decides that exceptional circumstances require they be held privately.

ARTICLE IV

1. Judgments shall be rendered, and all other decisions during pro-

ceedings upon a complaint shall be taken, by a majority of the judges

designated to hear the complaint.

2. The reasons for a judgment shall be stated in writing and shall

be delivered to the parties.
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3. A judgment shall be final and without appeal.

ARTICLE V

1. The Tribunal shall hear a complaint only if the complainant has

first exhausted any other remedies available within the Bank or if the

complainant and the Bank agree that the Tribunal shall hear the complaint

without the exhaustion of other remedies.

2. The Tribunal shall hear a complaint only if it is presented within

ninety days after the later of the following:

(a) the occurrence of the event giving rise to the complaint;

(b) receipt of notice, after the complainant has used all other

means of remedy available within the Bank, that the relief

asked for or recommended will not be granted; or

(c) receipt of notice that the relief asked for or recommended

will be granted, if such relief shall not have been granted

within thirty days after the receipt of such notice.

3. In exceptional cases, the Tribunal may suspend any of the time

limits specified in Section 2 above. -

4. The Tribunal may also hear a complaint, however, even if the con-

ditions of Sections 1 and 2 of this Article have not been satisfied, if the

Bank has not decided upon a request for relief within twelve months after it

ms first made and if, in the Tribunal's opinion, the delay was unjustified.

5. The presentation of a complaint to the Tribunal shall not suspend

the execution of the decision complained of.



ARTICLE VI

1. If the Tribunal decides that a complaint is well founded, it may

order that the decision giving rise to the complaint be rescinded. It

may order the performance of the obligation in question or it may order

that the compleinant be paid damages in money or do both. It may order

that a complaint be remanded for further administrative consideration.

2. In every case in which the Tribunal grants relief other than the

payment of damages in money, the Tribunal shall also fix the amount of

money which will compensate the complainant for the damages the complainant

will have suffered if the other relief granted is not given by the Bank.

The President or his delegate may, within thirty days after the judgment

of the Tribunal has been delivered to the Bank, decide in the interests of

the Bank to pay the complainant the amount so fixed, and the payment of

that amount without further action will extinguish the complainant's cause

for complaint. The amount of money fixed by the Tribunal shall not exceed the

equivalent of two years' net base salary of the complainant unless the Tribunal

determines, in exceptional cases, that a higher amount is justified.

3. If, after the end of proceedings on a complaint, a party discovers

a fact not theretofore known to the party and to the Tribunal, or the party

maintains that the Tribunal has made an error of law, the Tribunal may, upon

the request of the party within thirty days after the party received the

judgment, reopen proceedings upon the complaint, but only if the Tribunal

decides that consideration of the fact or of the question of law is likely

to change its judgment. The Tribunal may correct clerical or arithmetical

errors in a judgment at any time.



ARTICLE VII

1. The President or his delegate shall make the administrative

arrangements necessary for the functioning of the Tribunal.

2. The expenses of the Tribunal shall be borne by the International

Bank for Reconstruction and Development, the International -Development

Association, and the International Finance Corporation, and other public

international organizations who make agreements pursuant to Article VIII.

ARTICLE VIII

The International Bank for Reconstruction and Development, in con-

sultation with the Tribunal, may make agreements with other public inter-

national organizations for the submission of complaints to the Tribunal

and for sharing the expenses of the Tribunal.

ARTICLE II

The Board of Governors of the International Bank for Reconstruction

and Development may amend or repeal this Statute.
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STATUTE OF THE ADMINISTRATIVE TRIBUNAL
OF THE UNITED NATIONS

as adopted by the General Assembly by resolution 351 A (IV) on 24 Novem.
ber1949 and amended by resolution 782 B (VIII) on 9 December 1953 and

by resolution 957 (X) on 8 November 1955

ARTICLE 1
A Tribunal is established by the present Statute to be known as

the United Nations Administrative Tribunal.

ARTICLE 2

1. The Tribunal shall be competent to bear and pass judgenent
upon applications alleging non-observance of contracts of employ-
ment of staff members of the Secrtariat of the United Nations or
of the terms of appointment of such staff members. The words
"contracts" and "terms of appointment" include all pertinent regu-
lations and rules in force at the time of alleg;ed njn-o s rS anc ,
including the staff pension regulations.

2. The Tribunal shall be open:
(a) To any staff member of the Secretariat of the United Nations

even after his employment-has ceased, and to any person who
has succeeded to the staff member's rights on his death;

(t) To any other person who can show thathe is entitled to rights
under any contract or terms of appointment, including the
provisions of staff r gulatiuns and rules upon whiuh the staff
mem;er could ha e relied.

3. In the event of a dispute as to whether the Tribunal has co;:-
petence, the matter shall be settled by the decision of the Tribunal.

4. The Tribunal shall not be competent, however, to deal with any
applications where the cause of complaint arose pi ior to 1 January
1950.

ARTICLE 3
1. The Tribunal shall be composed of seven members, no two

of whom may be nationals of the same State. Only three shall sit in
any particular case.

2. The members shall be appointed by the General Assembly
for three years, and they may be re-appointedf provided, however,
that of the members initially appointed, the terms of two members
shall expire at the end of one year and the terms of two members
shall expire at the end of two years. A member appointed to replace
a member whose term of office has not expired shall hold office
for the remainder of his predecessor's term.

3. The Tribunal shall elect its President and its two Vice-
Presidents from among its members.

4. The Secretary-General shall provide the Tribunal widi an
Executive Secretary and such other staft as may be considered
necessary.

1~



5. No member of the Tribunal can be dismissed by the General
Assembly unless the other members are of the unanimous opinion
that he is unsuited for further service.

6. In case of a resignation of a member of the Tribunal, the
resignation shall be addressed to the President of the Tribunal for
transmission to the Secretary-General. This last notification makes
the place vacant.

4'- ARTICLE 4

The Tribunal shall hold ordinary sessions at dates to be fixed
by its rules, subject to there being cases on its list which, in the
opinion of the President, justify holding the session. Extraordinary
sessions may be convoked by the President when required by the
cases on the list.

ARTICLE 5

1. The Secretary-General of the United Nations shall make the
administrative arrangements necessary for the functioning of the
Tribunal.

2. The expenses of the Tribunal shall be borne by the United
Nations.

A1TICLE 6
1. Subject to the provisions of the present Statute, the Tribunal

shall establish its rules.
2. The rules shall include provisions concerning:
(a) 'Election of the President and Vice-Presidents;
(b) Composition of the Tri.unal for its sessions;
(c) Presentation of ap'ic ions and the oro:dure to he followed

in respct to thh:n
(d) Intervention by persons to whomrn the, Tribunal is open under

paragraph 2 of article 2, whose rights may be affected by
the judgement;

(e) Hearing, for purposes of information, of persons to whom
the Tribunal is open under paragraph 2 of article 2, even
though they are not parties to tho case; and generally

(D Other matters relating to the functioning of the Tribunal.

ARTICLE 7

1. An application shall not be receivable unless the person con-
cerned has previously submitted the dispute to the joint appeals
body provided for in the staff regulations and the latter has com-
municated its opinion to the Secretary-General, except where the
Secretary-General and the apnlicant have a.reed to submit the
application directly to the Administrative Tribunal.

2. In the event of the joint body's recommendations being fnvour-
able to the application submitted to it, and in so far as this is the
case, an application to the Tribunal shall be receivable if the Secre-
tary-General has:

(a) Bejected the recommendations;
(b) Failed to take any action within the thirty days following the

communication of the opinion; or
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(2) Failed to carry out the recommendations within the thirty
days following the communicationof the opinion.

3. In the event that the recommendations made by the joint body
and accepted by the Secretary-General are unfavourable to the ap-
plicant, and in so far as this is the case, the application shall be
receivable, unless the joint body unanimously considers that it is
frivolous.

4. An application shall not be receivable unless it is filed within
nInety days reckoned from the respective dates and periods referred
to In paragraph 2 above, or within ninety days reckoned from the
date of the communication of the joint body's opinion containing
recommendations unfavourable to the applicant. If the circumstance
rendering the application receivable by the Tribunal, pursuant to
paragraphs 2 and 3 above, is anterior to the date of announcement
of the first session of the Tribunal, the time limit of ninety days
shall begin to run from that date. Nevertheless, the said time limit
on his behalf shall be extended to one year if the heirs of a deceased
staff member or the trustee of a staff member who is not in a posi-
tion to manage his own affairs, file the application in the name of
the said staff member.

5. In any particular case the Tribunal may decide to suspend
the provisions regardinn time limits.

6. The filing of an application shall not have the effect of sus-
pending the execution of the decision contc! -d.

7. Applications may be filed in any of Ii.e five official languages
of the United Nations.

ARTICLE 8

The -ral proceedins of the Tribunal shall b held in public
unless th-, Tribundl cides that exce.ptional circustzunces i qUiV
that they be held in private.

ARTICLE 9

1. If the Tribunal finds that the application is well founded, it
shall' order' the rescinding of the decision contested or the speciiic
performance of the obligation invoked. At the same time the Tribunal
shall fix the amount of compensation to be paid to the applicant for
the injury sustained should the Secretary-General, within thirty days
of the notification of the judgement, decide, in the interest of the
United Nations, that the applicant shall be compensat .d without
further action being taken in his case; provided that such compen-
sation shall not exceed the equivalent of two years' net base salary
of the applicant. The Tribunal may, however, in exceptional cases,
when it considers it justified, order the payment of a higher in-
demnity. A statement of the reasons for the Tribunal's decision
shall accompany each such order.

2. Should the Tribunal find that the procedure prescribed in the
Staff Itegulations or Staff Rules has not been observed, it may, at
the request of the Socrot.-ry-Geaeral and prior to the determination
of the merits, order the case remanded for institution or correction
of the required procedure. Where a case is remanded, the Tribunal
may order the payment of compensation, not toexceed the equivalent
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of three months' net base salary, to the applicant for such loss as
may have been caused by the procedural delay.

3. In all applicable cases, compensation shall be fixed by the
Tribunal and paid by the United Nations or, as appropriate, by the
specialized agency participating under article 14.

ARTICLE 10

1. The Tribunal shall take all decisions by a majority vote.
2. Subject to the provisions of articles 11 and 12, the judgements

of the Tribunal shall be final anG without appeal.
3. The judgements shall state the reasons on which they are

based.
4. The judgements shall be drawn up, in any of the five official

languages of the United Nations, in two originals, which shall be
dsposited in the archives of the Secretariat of the United Nations.

5. A copy of the judgement shall be communicated to each of the
parties in the case. Copies shall also be made available on request
to interested persons.

ARTICLE 11

1. If a Merib- State, the Secretary-General or the person in
respcct of whom a judgernent hs beer, renrie'i by the Tr Al
(including any one who has succeeded to that person's righis on
his death) objects to the judgement on the ground that the Triburnal
has exceeded its jurisdic-tion or competence or that the TribraI
has failed to exercise jurisdiction vested in it, or has erred C:i a
question of law relating to the proviions of the Charter of the Unitd
Nations, or has committed a fundamental error in procedure wvhich
has occasioned a failure of justice, such Member State, the Scre-
tary-General or person conW:r aed may, witi' thirty davs
the date of .e juc:,oment, make a w ritten application !o thr Cc -
mittee established by paragraph 4 of this article askim: the Con-
mittee to request an advisory opinion of the International Court of
Justice on the matter.

2. Within thirty days from the receipt of an application under
paragraph 1 of this article, the Committee shall decide whether or
not there is a substantial basis for the application. If the Committee
decides that such a basis exists, it shall request an advisory opinion
of the Court, and the Secretary-General shall arrange to transmit
to the Court the views of the person referred to in paragraph 1.

3. If no application is made under paragraph 1 of this article,
or if a decision to request an advisory opinion has not been taken
by the Committee, within the periods prescribed in this article, th-
judgement of the Tribunal shall become final. In any case in which
a request has beei made for an advisory opinion, the Secretary-
General shall either give effect to the opinion of the Court or request
the Tribunal to convene specially in order that it shall confirm its
original judgement, or give a new judgement, in conformity with the
opinion of the Court. If not requested to convene specially the rri-
bunal shall at its next session confirm its judgement or bri:g; it
into conformity with the opinion of the Court.

4. For the purpose of this article, a Committee Is established
and authorized under paragraph 2 of Article 96 of the Charter to
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request advisory opinions of the Court. The Committee shall be
composed of the Member States the representatives of which have
served on the General Committee of the most recent regular session
of the General Assembly. The Committee shall meet at United
Nations Headquarters and shall establish its own rules.

5. In any case in which award of compensation has been made
by the Tribunal in favour of the person concerned and the Committee
has requested an advisory opinion under paragraph 2 of this article,

-the Secretary-General, if satisfied that such person will otherwise
be handicapped in protecting his interests, shall within fifteen days
of the decision to request an advisory opinion make an advance
payment to him of one-third of the total amount of compensation
awarded by the Tribunal less such termination benefits, if any, as
have already been paid. Such advance payment shall be made on
condition that, within thirty days of the action of the Tribunal undiar
paragraph 3 of this article, such person shall pay back to the United
Nations the amount, if any, by which the advance payment exceeds

any sum to which he is entitled in accordance with the opinion of
the Court.

ARTICLE 12

The Secretary-Cneial or tho' apliinnt may 8pp'y to the Triiu:al
for a revision of a judgement on the basis of th- discovery of sume
fact of such a natre as to b a decisivo facior, which fact was,
when the judgement was given, unknown to the TriKunal and aiso to
the party claiming revision, alwayc provided that such ignorance
was not due to negligence. The application must be male within
thirty days of the discovery of the fact and within one year of zhe
date of the judgoment. Clerical or arithmeticaI mistakes in judie-
mets, or errors 1risirn th'rein Ir'sn aoni V ci slij: )r
sioa, may at any tinm be coirectcd by tNe 'I iVbuz.al ei;fher u: ILS
own motion or on the application of any of the partie's.

ARTICLE 13

The present Statute may be amended by decisions of the General
Assembly.

ARTICLE 14

The competence of the Tribunal may be extended to any special-
ized agency brought into relationship with the United Nations in
accordance with the provisions of Articles 57 and 63 of the Charter
upon the terms established by a special agreement to be made with
each such agency by the Secretary-General of the United Nations.
Each such special agreement shall provide that the agency concerned
shall be bound by the judgements of the Tribunal and be responsible
for the payment of any compensation awarded by the Trib-.nal in
respect of a staff member of that agency and shall include, irer
alia, provisions concerning *the agency's participation in the :A-
ministrative arrannenent ; for the functioninw of the Tribunal and
concerning its sharing the expenses of the Tribunal.

Sj
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Statute of the Administrative Tribunal
of the International Labour Organisation

Adopted by the International Labour Conference on 9 October 19-16
and Amended by the said Conference on 29 June 1949

ARTICLE I

There is established by the present Statute a Tribunal to be
known as the International Labour Organisation Administrative
Tribunal.

ARTICLE II

1. The Tribunal sh-M1 be cvnomcn nt hear con.plaintz a!ler
non-observance, in substance or in fcrm, ol the terms o- a;pp;1ntrent
of offici:-s cf the Interna.Inal Labour Ofice, and of sueh provisions
of the Staff Regulatio.. as are applicable to the case.

2. The Tribunal shall be competent to settle any dispute con-
cerning the compensation provided for in cases of inv-qlidity, iInjury
or disease incurred by an official in the course of his ermployment
and to fix fina!y the ar-ount of compunsarion, if any, -ic is to
be pald.

3. The Tribunal shafl be competent to hear any complaint of
non-observance of the S' aff Pensions Rc-ulations or of rules made
in virtue thereof in regard to an official or the wife,. husband or
children o. an official, yr in regard to any class of o icois LO whiich
the said Regulations or tlre said rules apply.

4. The Tribunal shall be competent to hear disputes arising out
of contracts to which the International Labour Or:;aaisation is .
party and which provide for the competence of the Tribunal in any
case of dispute with regard to their execution.

5. The Tribunal shall also be competent to bear complaints
alleging non-observance, in substance or in form, of the terms of
appointment of officials and of provisions of the Staff Rlegulations
of any other intergovernmental international organisation approved
by the Governing Body v.hich has addressed to the Director-General
a declaration recognisir-, in accordance with its Constitution or
internal administrative ru1es, the jurisdiction of the Tribunal for this
purpose, as well as its Rules of Procedure.

6. The Tribunal shall be open-
(a) to the official, even if his employment has ceased, and to any

person on whcm the official's rights have devolved on his death ;
. (b) to any other person who can show that he is entitled to some

right under the terms of appointment of a deceased official
or under provisions of the Staff Regulations on which the
official could rely.

7. Any dispute as to the competence of the Tribunal shall be
decided by it, subject to the provisions of article XI.
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ARTICLE 1M1

1. The Tribunal shall consist of three judges and three deputy
judges who shall all -be of different nationalities.

2. Subject to the provisions set out at paragraph 3 b4'low, the
judges and. deputy judges shall be appointed for a period of three
years by the Conference of the International Labour Organisation.

3. The terms of office of the judges and deputy judges who
were in office on 1 January 1940 are prolonged until 1 Apil 1947
and thereafter until otherwise decided by the appropriate organ
of the International Labour Organisation. Any vacancy which occurs
during the period in question shall be filled by the said organ.

4. A meeting of the Tribunal shall be composed of three members,
of whom one at least must be a judge.

APTICur IV

The Tribunal shall hold ordinary session,; at dates to br 1ixcd
by the Rules o1 Court, subject to there being- cases on its lizt and
to such cases being, in the opinion of the Presidcent, of a character
to justify holding the session. An extraordi nary session may be
convened at the request of the Chairman of the Governing Dody oi
the International Labour Office.

APTIUIci V

The Tribunal shall decide in each case whCeher the oral pro-
ceedings before it or any- part of them shall be public or ii camera.

ARTICLE VI

1. The Tribunal shall take decisions by a majority vote;
judgments shall be final and without appeal.

2. The reasons for a judgment shall be stated. The judgment
shall be communicated in writing to the Director-General of the
International Labour Office and to the complainant.

3. Judgments shall be drawn up in a single copy, which shall
be filed in the archives of the International Ltbour Office, where
it shall be available for consultation by any person concerned.

ARTICLE VII

1. A complaint shall not be receivable unkcss the decision
impugned is a final decision and the person concerned his exhausted
such other means of resisting it as are open to him under the
applicable Staff Regulations.

2. To be receivable, a complaint must also have been filed within
ninety days after the complainant was notified of the decision
impugned or, in the case of a decision affecting a class uf officials,
after the decision was published.
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3. Where the Administration fails to 'take a decision upon any
claim of an official within sixty days from the notification of the
claim to it, the person concerned may have recourse to the Tribunal
and his complaint shall be receivable in the same manner as a
complaint against a final decision. The period of ninety days
provided for by the last preceding paragraph shall run from the
expiration of the sixty days allowed for the taking of the decision
by the Administration.

4. The filing of a complaint shall not involve suspension of the
execution of the decision impugned.

AnTICLE VIII

In cases falling under article. II, the Tribunal, if satisfied that
the complaint was well founded, shall order the rescinding of the
decision impugned or the performance of the obligation relied upon.
If such rescinding of a decision or execution of an obligation is not
possible or advisable, the Tribunal shall award the complainant
compensation for the injury caused to him.

ARTICLEIX

1. The administrative arrangements necessary for the operation
of the Tribunal shall be made by the International Labour Office
in consultation with the Tribunal.

2. Expenses occasioned by sessions of the Tribunal shall be borne
by the Intcrn:ti:Anal Labcu r Oh ice.

3. Any compe.sation awardd by thc Trblunal shdi be charge-
able to the budget of the Internationai Labour Organisation.

ARTICLE X

1.- Subject to the provisions of the present Statute, the Tribunal
shall draw up Rules of Court coverig-

(a) the election of the President and Vice-President
(b) the convening and conduct of its sessions
(c) the rules to be followed in presenting complaints and in the

subsequent procedure. including intervention in the proceedings
before the Tribunal by persons whose rights as officials may
be affected by the judgment

(d) the procedure to be followed with regard to complaints and
disputes submitted to the Tribunal by virtue of paragraphs 3
and 4 of article II ; and

(e) generally, all matters relating to the operation of the Tribunal
which are not settled by the present Statute.

2. The Tribunal may amend the Rules of Court.

ARTICLE XI

The present Statute shall remain in force during the pleasure of
the General Conference of the International Labour Organisation.
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It may be amended by the Conference or such other organ of the
Organisation as the Conference may determine.

ARTICLE XII

1. In any case in which the Governing Body of the International
Labour Office or the Administrative Board of the Pensions Fund
challenges a decisin of the Tribunal confirming its jurisdiction, or
considers that a decision of the Tribunal is vitiated by a fundamental
fault in the procedure followed, the question of the validity of the
decision given by the Tribunal shall be submitted by the Governing
Body, for an advisory opinion, to the International Court of Justize.

2. The opinion given by the Court shall be binding.

)



WORLD BANK / NTEPA TIONAL NANCE CORPORATION

OFFICE MEMORANDUM
T&: Members of the Personnel Management Committee DATE: September 14, 1979

FROM: Martijn J.W.M. Ijmans PERSONAL & STRICTLY CONFIDENTIAL

SUBJECT: Administrative Tribunal

Mr. McNamara has asked me to distribute to you the attached note
which I addressed to him. It is the President's intention to discuss this
note at an early opportunity following the Belgrade meeting and at a time
when we will review the draft statute now being prepared for the Board members
by Legal Department.

DECLARNWTED
cc: Mr. Koch-Weser

WBG ARCHIVES



September 12, 1979

Ir. Lc'a'ara: STRICTLY CONFIDE'TIAL

Re: Ainistrative Tribunal

1. As you know, I have written to you on the above subject on a
number of occasions in the context of its implications for staff morale
&nd confidence as well as in the context of good personnel managenent.
Since then, there have been a number of developments and I thought it
might be useful to trace these in chronological sequence, to share with
you some of my major concerns and to alert you to some of the immediate
difficulties we face.

2. The staff has for some time expressed a growing interest in the
need for establishing an impartial judicial machinery. The emergence of
the Kafka report and the questions it gave rise to in respect of the
employer's right to unilaterally change conditions of service, the sub-
sequent legal opinions presented by the Lank's counsel all served to
reinforce and lend urgency to this feeling. The Executive Directors,
when discussing.the Kafka report and management recorwendations, picked
up on this theme and there was a general sentiment at the Board that the
setting up of an Administrative Tribunal be given serious consideration.

3. Following this, the Legal Department was asked to prepare a
paper, setting out the issues involved in the consideration of setting up
an Administrative Tribunal which might form a basis for a preliminary
discussion with the Executive Directors on this subject. Concurrently
with this initiative, and in the context of the ongoing work of the Legal
Rights Conference we reassured the Conference and the Staff Association
that the management did not intend to present to the Board any final
proposals on this subject without full consultation with the staff.

4. Legal Department's draft issues paper which devoted considerable
effort to setting out a broad spectrum of alternative formulations of the
critical issues, among which that of jurisdiction is the most important,
was discussed at the meeting of the full President's Council on June 6.
While there was no clear-cut consensus in favor of any specific juris-
dictional alternative it was equally clear that no-one wanted either of
the extreme formulations, be it the broadest or the narrowest.
Following the discussions at the President's Council, the issues paper
presenting the full spectrum of alternative formulations was distributed
to the Executive Directors as well as the Legal Rights Conference on
June 15. The Executive Directors met informally on June 20 to discuss the
issues involved. As was to be expected, most of the attention was focussed
on the crucial question of jurisdiction and the Executive Directors felt
that, to be better able to focus on this natter, the Legal Department should
provide them with draft clauses dealing with jurisdiction which might be
included in a statute establishing an Administrative Tribunal. The issues
paper was concurrently discussed in the Legal Rights Conference where staff
representatives had been convinced to limit the Conference review to

cont....
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formulating conrents and not to come forward at this stage with specific
recommendations in order to maintain a constructive dialogue with
management and Board. On July 6 the Conference provided their ccrmments
which were also distributed, with your approval, to the Executive
Directors. These comnnents were well balancad and set out - various
further alternatives wnich fell between the two extremes of jurisdictional
formulae. Subsequently, the draft jurisdictional clauses requested by the
Executive Directors from management were distributed to the Board and also
to the Staff Association on August 3. These again covered the whole
spectrum of alternatives available. The Executive Directors then met on
August 8 in an informal session. Of about eight Executive Directors iho
spoke, six favored the narrowest of the approaches set out. On the basis
of that discussion our Legal Department has been asked to prepare a
complete draft statute of an Administrative Tribunal on the 1asis only of
the narrowest interpretation of jurisdiction. When this document is ready
it will be distributed to the Board and the Staff Association.

5. I am quite concerned by the potential repercussions of this
development because of misinterpretations which may follow, by member
countries and staff alike, both of whom are very likely to believe that
the management of the Bank has now chosen among the various jurisdictional
alternatives and is in favor of, and in effect proposes, the narrowest
possible interpretation. This would have serious consequences for reasons
as explained below. While I fully appreciate the sensitivities of
formulating specific management recoznendations on this issue which
involves impinging on the powers of the Board, I do ask myself a question
as to whether following the present course will not inevitably lead to
serious disruptions and endanger the ability of this institution to function
adequately and effectively. In such a situation I believe that the manage-
ment 'has an obligation to at least clearly expose to the Executive
Directors the dangers that we face.

6. Irrespective of the question as to who will be seen to have made
the proposal at issue, it cannot be denied that the fact that it only
contains the narrowest possible jurisdictional interpretation is bound to
create serious' problems. It will do so within the management group itself,
with the staff and also with the Board. In practice, such a position will
also be very difficult to defend as it would almost beg the question as to
why have an Administrative Tribunal at all, a question already asked at the
President's Council on June 6, when the narrowest alternative was discussed
in turn. I believe we would be very hard-pressed to explain why our staff,
anongst all international organizations, should be singled out for an
arrangerent, granting a protection far narrower than that which would be
afforded them under the laws of most of the countries which the Executive
Directors represent. If reactions to the promulgation of the travel policy
which affect less than half the staff of the Bank and the strong reactions
to the new U.S. tax arrangements which affect less than 25% of the staff,
and the reactions to Kafka in general and the accompanying legal opinions,

cont....
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are any guide at all, the presentation of a statute - which will be seen
as a proposal - of an extremely narrowly-conceived tribunal 1will perhaps
be the harshest blow to staff morale and their sense of security.

7. Also I personally feel very uncomfortable that we now focus
only on the most narrow provisions and do believe that some opening up
of these provisions to permit the review of staff-related Board decisions
is certr-inly not out of line with considerations of .comron law and equity.
The statute now being foraulated would lead to the establishrent of a
Tribunal with extremely lirited powers. It would do little to address
the deeply-felt concerns of the staff for an independent recourse
mechanism on matters such as those affecting terms and conditions of em-
ployment. Such an arranqe:nent would also seen to be out of line with the
growing trends in social and labor legislation in many of our member
countries (U.S., Europe and elsewhere). It would furthermore prima facie
deny to our staff certain legal safeguards readily available to staff of
other international organizations, while certain safeguards to protect
the integrity of our different - financial - character could certainly
be formulated. In this context, re-reading the memorandum from
Mr. Hanfland of July 26 to the Legal Department, where he conveys the
views of his authorities, I an not sure that the Germans, for e::ample,
fully understand the difference between the narrow formulation of the
jurisdictional clause that they seem to have blessed and the conparison
they are using. They are talking of something akin to OECD but the OECD
formulation on jurisdiction is broader.

8. As mentioned above, all this makes me wonder whether we need to
go beyond just telling the Executive Directors what they have asked for,
i.e. a draft statute based on the narrowest jurisdictional provision,
particularly since these papers will be transmitted to their authorities,
cr' whether we should in addition also set out, as impartially as possible,
a clear statement comparing the major provisions with those of other
major institutions and pointing out the risks we run in terms of staff
morale and confidence.

9. At the moment we also have a very practical problem about which
I would like to keep you informed. In view of the fact that the manage-
ment does not have any clearly-articulated position on the scope and
nature of the Administrative Tribunal, and the fact that discussions held
by the Executive Directors in a private session cannot be disclosed we
face a most difficult problem in terms of what I can ask the management
group at the Legal Rights Conference to respond to questions concerning
the Tribunal issue which is the main subject the staff is interested in.
Even saying that the subject of the Administrative Tribunal cannot be
discussed begs more questions than it answers. There are also a number
of other matters which the Conference has .on its agenda and which pertain
to questions of legal rights of staff. The General Counsel has advised
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that discussions of these matters in this forum, while various types
of litigations are in progress or in prospect would be unwise, and I
will discuss with the Staff Association the desirability of a suspension
sine die of the Legal Rights Conference. But this just crosses today's
problems. If we are to maintain that we do consult with the staff in
good faith on certain issues and that we believe that the management role
on a particular issue is lItmited, would it be t-rproper to at least make
a clean breast of things with the staff, telling them exactly hov things
seem to be developing so that they have an opportunity of formulating
their own views and take such action as is possible before the die is
cast?

ILartijn J. V7. M. Paijmans



WORLD BANK / INTERNATIONM. FINANCE CORPORATION CONFIDENTIAL

OFFICE MEMORANDUM
TO: Executive Directors DATE: August 3, 1979

FROM: P. N. Damry, Vice President and Secretary

DECLASSIFIED
SUBJECT: Informal Meeting on Administrative Tribunal

NOV 3 02012
WBOARCHIVES

Appended is a paper which will be the basis for an informal

discussion between Mr. McNamara and the Executive Directors to be scheduled

after the convenience of the Executive Directors has been ascertained.
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August 3, 1979

ADMINISTRATIVE TRIBUNAL: JURISDICTION
ALTERNATIVES

This memorandum discusses a range of possible jurisdiction bases

which an administrative tribunal could have. It amplifies Section IV (A and B)

of the Principal Issues Memorandum dated June 15, 1979.

As was stated in the Principal Issues Memorandum the Executive

Directors or Governors of the Bank have the authority to decide the extent

of the jurisdiction to be conferred upon a tribunal. Such jurisdiction could

range from permitting only review of administrative decisions made by manage-

ment in applying existing personnel policies in individual cases to review of

a decision made at any level of the Bank which allegedly violates a staff

member's rights..

If the Governors or the Executive Directors wish to retain authority

to make changes in Bank personnel policies and not have such changes challenged

by Bank staff members before a tribunal, a tribunal with restricted jurisdiction

would be appropriate.

Whether a tribunal should have jurisdiction to review personnel

decisions made by an organization's governing body has been a controversial

matter since the first tribunal was established by the League of Nations. The

tribunals of the League, the ILO, the UN and the OAS all have jurisdiction
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clauses permitting such tribunals to hear complaints by staff of non-observance

of conditions of employment, without specifically insulating decisions of the

governing bodies from tribunal review if such decisions are alleged to conflict

with conditions of employment.

Before each of these tribunals, however, the organizations have

unsuccessfully argued that the actions of the governing bodies are in effect

legislative acts which fall outside the competence of the tribunals. This

argument has been invoked in several cases where a staff member claimed before

a tribunal that an action of the governing body which amended an existing

personnel rule, such as eliminating a benefit, revising termination rules or

altering pay scales and allowances, breached the staff member's conditions of

employment. Without exception, because the jurisdiction clauses of these

tribunals do not specifically insulate decisions of governing bodies from

tribunal review, the tribunals have felt free to review actions of the governing

bodies. While permitting such review, however, most but not all of the tribunal

judgments have found the decisions being challenged not in violation of the

rights of the staff- members. In those cases where the decision of the governing.

body has been found to violate the staff member's rights, the tribunals have

ordered damages or have ordered that the decision not be applied to the staff

member in question.

An issue closely connected with jurisdiction is the law to be applied

by a tribunal. Although the statutes bf existing tribunals specify that the

terms of appointment include staff rules and regulations adopted by the

organization, the statutes do not indicate what substantive law applies to

the interpretation of such terms, rules and regulations. Tribunals have reacted
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to this by applying general principles of equity and administrative law,

without relying upon the specific legal principles of any particular member

country or legal system. These general principles are a mixture of legal and

equitable concepts.

One question of applicable law which has produced controversy at

existing tribunals concerns the concept in employment relations of "acquired

rights". This concept, which has no developed counterpart in common law

countries, springs from civil service principles of some European countries

as a stated but undefined limitation on the government's ability to unilaterally

alter existing employment terms to the detriment of civil servants who previously

enjoyed the rights and benefits revoked.

The concept was introduced to international organizations when the

League of Nations adopted a staff regulation stating that the staff regulations

could be amended, but without prejudice to the "acquired rights" of League

officials. Similar staff regulations have since been adopted by most major

international organizations including the UN, the ILO, the OECD and the Specialized

Agencies, with the exception of the Bank and the Fund. All of such clauses

authorize the governing bodies to change staff employment terms, but without

prejudice to "acquired rights".

Since the concept of "acquired rights" is not defined anywhere, it

has been subjected to various interpretations. Generally, tribunals have

rejected extreme positions which have advocated that the concept prevents an

organization from making any changes to employment terms.

A tribunal with no specific limitation on its jurisdiction and the

power to interpret its jurisdiction might conclude that some version of acquired
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rights is applicable to the Bank and therefore limits the ability of the

Governors, the Executive Directors or the management to change employment

terms as to existing staff, even though in the Bank's case there is no

personnel policy which refers to acquired rights..! Accordingly, if the

Bank wishes to ensure that the Governors and the Executive Directors will

not have their decisions to change employment conditions reviewed by a tribunal,

the statute of the tribunal should make this clear.

One additional point should be made as to the scope of jurisdiction.

If the Bank creates a tribunal, whether it be with restricted or unrestricted

jurisdiction, it will not necessarily mean that personnel decisions of the

Executive Directors or Governors will not be challenged by staff. This is

because under the Articles of Agreement the Bank does not have general immunity

from lawsuits in national courts. The Bank has taken the position that national

courts lack jurisdiction to hear suits brought by staff against the Bank because

the action of the court could constitute interference in the internal affairs

of the Bank not permitted by the Articles. If decisions of the Executive

Directors or Governors cannot be- reviewed by a- tribunal, no doubt a staff

member in contending that a national court should accept jurisdiction over

the Bank would argue that there is a judicial void which national courts should

fill. If decisions of the Executive Directors or Board of Governors can be

1/ The Pension Plan provides that it cannot be amended so as to deprive
participants of benefits theretofore "vested" under the Plan by reason
of prior service or for which contributions have been made.
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reviewed by the tribunal, but the staff member disagrees with the tribunal's

judgment, he may still seek to challenge the decisions in a national court.

Finally, a decision regarding the jurisdiction of an administrative

tribunal relating to the Bank should take account of possible effects on the

International Monetary Fund.

Below are examples of the range of possible jurisdiction clauses,

with the choice among them depending upon the policy decision on the extent of

jurisdiction felt appropriate.

A. Type: Review of management actions but not those of the

Executive Directors or Governors.

1. "The tribunal shall be competent to hear complaints

alleging misapplication by the President or staff of

the terms and conditions of employment, including retirement

provisions, of staff members but shall not be competent to

hear complaints arising from decisions by the Board of

Governors or the Executive Directors.

Remarks: Jurisdiction is narrow and is intended only to permit

review of the application or misapplication to an individual

of personnel policies as they may be in effect from time to

time. An example would be a termination case where the staff

member alleged the Director of Personnel did not comply with

the existing termination policy. Review would not extend to

decisions of the Executive Directors or Governors in any form.



6-

B. Type: Review of actions affecting staff made at any level, but

excluding changes specified to be not subject to review.

2. "The tribunal shall be competent to hear complaints alleging

non-observance of the terms and conditions of employment of

staff members, including the staff retirement provisions;

provided, however, the tribunal shall not be competent to

hear complaints arising from decisions of the Board of

Governors or the Executive Directors and due implementation

thereof which the Board of Governors or the Executive Directors

have specified to be not subject to review."

Remarks: This version permits review of any decision within the Bank

which allegedly violated a staff member's rights except if

the Executive Directors or Governors have specifically decided

to remove the issue from review. For example, if the Executive

Directors felt it was necessary to make basic changes in

personnel policies, such as substantial modifications in

compensation and benefits policies, they could remove their

decision from review by the tribunal, if they so wished.

C. Type: Reviews of actions not specifically limited.

3. "The tribunal shall be competent to hear complaints alleging

non-observance of the terms and conditions of employment

of staff members, including staff retirement provisions."
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Remarks: This version is substantially the same as the jurisdiction

base of the UN and ILO tribunals. There is no specific

limitation on the tribunal's powers to review decisions at

any level which affect staff members' rights.

4. "The tribunal, having due regard to vested rights, shall be

competent to hear complaints alleging non-observance of

contracts of employment of staff members or of the terms of

their appointment, including conditions of employment and

staff retirement provisions."

Remarks: This provision is broader than the UN or ILO tribunal because

it specifically requires the tribunal to take vested or

acquired rights into consideration. It prevents an organi-

zation from arguing that acquired rights are never to be

taken into account. Since other tribunals have considered

the issue of acquired rights without such language in their

Jurisdictional clauses, it is doubtful. that such language

is necessary if an organization wants its tribunal to deal

with such issue. If, however, an organization wants to

preclude a tribunal from dealing with acquired rights cases,

then restrictive jurisdictional language of the type found

in Category A or, to some extent, B, is necessary.
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Attached is a draft, dated today, of a memorandum describing the main
issues raised in connection with the establishment of an administrative tribunal.
The memorandum is intended primarily to acquaint you, not only with the issues
and their background, but also with the consequences of different courses of
action.

As you know, we have to take decisions on what should be the involvement
of the Conference on Bank/Staff Rights and Obligations in working out the issues
connected with the establishment of an administrative tribunal. The Chairman
of the Staff Association sent you a memorandum on January 26 noting that, as a
result of the ongoing work of the Conference, an administrative tribunal might
be established within a reasonable time period and requesting that no action be
taken on any Kafka recommendations that might be considered in breach of
acquired rights until such a tribunal was available to staff. In your reply
of February 27 you noted that you had asked the Legal Department to make a study
on a priority basis of technical questions that would be involved in establishing
such a tribunal, the product of this study to be made available to the Conference.
The Legal Department has prepared papers on remedies, selection of judges and
the legislative history of the United Nations Tribunal; the product of that work
is reflected in the attached memorandum. These papers have been distributed to
the Conference.

With your agreement, we have recently advised the Staff Delegation to
the Conference that a fully worked out proposal for an administrative tribunal
will not be sent to the Executive Directors for approval before the Conference
has had an opportunity to consider the issues involved. As the Staff Association
has advised the Executive Directors, it believes that an agreement in principle
by the Executive Directors is warranted immediately.

As the memorandum points out, the proposal for a tribunal raises some
very delicate and important problems, primarily in relation to the extent of
its jurisdiction and its power to review decisions by the Executive Directors
and the Board of Governors. It is clear that the Staff Association will want
.the tribunal to have the power to review decisions by the Executive Directors
and the Board of Governors, including the power to deal with the recent decisions
taken by the Executive Directors on compensation policy. It is likely that the
Executive Directors will be sharply divided on this issue. It is interesting
to note that of the eleven Executive Directors who spoke about a tribunal at
the Board meeting last Thursday, two (Mr. Zain and Mr. Madinga) implied that
Executive Directors' decisions should not be subject to review and one
(Mr. El-Naggar) implied that they should be subject to review. The Executive
Directors for the U.S., U.K., Germany, France, Japan and India did not refdr
to the tribunal at all.
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Mr. McNamara - 2. - June 1, 1979

As for procedure, we suggest that we handle the matter substantially
as we handled the proposal for the establishment of IFC, IDA and IIIA, but
coupled with the 'steps necessary to obtain comments from the Staff Association.

As to the procedure, we suggest that the matter be handled as follows:

1. Subject to your approval, after you review the attached issues paper
we immediately prepare a modified version of the issues paper which would, in
an objective way, list the issues and describe the background and implications
but would not contain any conclusions or recommendations.

2. This issues paper would then be provided to the Legal Rights Conference
asking that their comments be submitted so that such comments could be taken
into consideration by management in finalizing the study of the possible intro-
duction of a tribunal requested by the Executive Directors. These comments
would be restricted to a consideration of the adequacy of the presentation of
the issues, their background and their consequences; they would not include
conclusions or recommendations.

3. We would then finalize the study for submission to the Executive
Directors, taking into account the comments of the Conference.

4. The study would be circulated to the Executive Directors and simulta-
neously to the Staff Association so that they can formulate their views.

5. After a suitable interval, we would have an informal meeting of the
Executive Directors to discuss procedure. If the Executive Directors agree,
we would schedule a series of meetings (possibly seminars) with the Executive
Directors on individual issues,- with the staff preparing further papers on each
of the issues if that seems appropriate; comments from the Staff Association
would also be given to the Executive Directors.

Mr. Nurick believes that in view of the highly sensitive and controversial
issues involved any timetable would be too speculative to be useful. Therefore,
none is attached.

Attachment
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TO: Mr. Robert S. McNamara

FROM: Lester Nurick

SUBJECT: The Bank and an Administrative Tribunal

This memorandum discusses the major issues which need to be resolved

if the Bank decides to establish an administrative tribunal or tie into an

existing tribunal. In particular, it discusses

(a) the current situation, including a discussion of litigation

pending in the. U.S.;

(b) the advantages and disadvantages of joining an existing

tribunal (e.g., the UN Tribunal or the ILO Tribunal) or

creating a new one;

(c) the jurisdiction to be conferred upon the tribunal, including

the issue of acquired rights and retroactivity, possible

limitations on jurisdiction, remedies and appeals;

(d) the mechanics for establishment of a tribunal, e.g., selection

of judges, administration and rules;

(e) the tribunal and lawsuits against the Bank.
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Current Situation

The Conference on Bank/Staff Rights and Obligations established

last September, composed of staff and management representatives, has been

examining, among other things, the terms and conditions of employment at the

Bank to ascertain whether they should be enforceable by means of staff access

to an independent tribunal. Events outside the Conference are moving faster

than the pace of the Conference itself, so that, although the unanimous view

of participants in the Conference is that some form of independent administra-

tive tribunal will be recommended, the Conference has not yet started to consider

detailed recommendations.

There are three events which make it desirable promptly to consider

the establishment of a binding mechanism to hear and determine employment

disputes at the Bank. First, a lawsuit (Broadbent v. OAS) was brought in the

local federal court a year ago by seven staff members of the OAS who had been

terminated due to a reduction in force required by cuts in the OAS budget.

Although the OAS administrative tribunal reviewed the terminations and awarded

each of the employees damages for breach of contract, the employees are suing

for reinstatement and additional damages averaging $500,000 each. The OAS is

claiming immunity. The Bank is not a party to the Broadbent case, but we have

-participaed as aiicus~ curie along with several other international organizations,

including the U.N., because the suit might have the result that international

organizations which do not have absolute immunity from lawsuits may be subjected

to litigation of employment cases in courts of the U.S. and possibly other

countries as well.

The second event was the release of the Kafka report and the adoption

by the Executive Directors of the changes in compensation policy and practices.

As the Chairman of the Staff Association has stated, the issues raised are
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fundamental for the staff. The question is whether the adoption of these changes

has created a breach of the terms of employment of staff members, and in particular,

whether staff have a contractual right to the continuance of certain employment terms,

such as methods of setting salary levels or computing tax reimbursement, which cannot

be amended without the consent of each staff member adversely affected. The point of

the staff is that these changes are being made at a time when it is not clear whether

U.S. courts will hear Bank employment cases, and at a time, moreover, when the

Bank has not established a tribunal empowered to make binding decisions in such

cases.

The third event, which has brought the other two into sharper focus,

is the lawsuit against the Bank filed in early March by George Novak in local

federal court. Novak, an American L level professional, was terminated for

unsatisfactory service. He charged discrimination before our Appeals Committee,

which unanimously found- that he had failed to prove it --Ris court ~suit- charges

violation of various U.S. civil rights statutes on the grounds of discrimination

because of age and nationality. We believe (as does the Staff Association) that

Novak -has avery weak case on the merits, but -if the .S. court grants our mo tibo

to dismiss for lack of jurisdiction, the staff will have little chance of getting

claims of breach of contract heard by any independent body if no tribunal has been

empowered to hear them. As a result the Staff Association has hired a Washington

lawyer and has filed an amicus brief to contest the Bank's motion to dismiss.

These events raise an important question which almost all international

organizations have faced, namely, whether there should be a judicial mechanism to

render binding decisions in staff administrative disputes. All large international

organizations, other than the international financial organizations, have answered

this question affirmatively and have chosen to establish or use existing adminis-

trative tribunals, and to resist attempts to have internal staff issues litigated

in national courts.
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It might be possible to convince all national courts to dismiss on

the grounds of lack of jurisdiction actions brought by staff against the Bank

(following our contention in the Novak case) and at the same time not to

establish a tribunal, with the result that staff members would have no independ-

ent forum anywhere to judge their claims.

In the long run, however, that would not, in my view, be appropriate

for the Bank. If national courts do not take jurisdiction and there is no

tribunal, the Bank will be charged with being oblivious to principles of

fairness and its relations with its staff will suffer. If national courts

do take jurisdiction** the outcome of such suits will be influenced by naibnal

laws and policies, and conflicting judgments on similar issues are likely

to occur in different jurisdictions. Political pressures may influence courts

in some countries. This would make it difficult for the Bank to apply

personnel policies uniformly to all staff.

The better approach for any international organization is a tribunal

independent of any one member country's laws and procedures which would apply

the internal law of the organization uniformly and with a better understanding

of the Bank's processes and objectives than local courts would have. A tribunal

would also provide greater protection against lawsuits in national courts,

although as discussed below it would not absolutely assure that a national

court would not take jurisdiction of an employee suit against the Bank.

* The IWF is totally immune from suit. Thus, IF staff members will remain
in that position unless the IMF establishes a tribunal.

** Under its Articles of Agreement, actions can be brought against the Bank
in the courts of any country in which the Bank has an office or has issued
securities.
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Existing Versus New Tribunal

If the principle that the Bank should submit employment cases to an

independent tribunal for binding decisions is accepted, the first issue is

whether it should be an existing administrative tribunal or a new tribunal

created by the Bank alone or possibly with the Fund and the IDB.

There are several existing international organization tribunals,

including ones at the UN, ILO, EEC, NATO, Council of Europe, OECD and OAS,

but the only ones whose statutes would empower them to accept Bank cases are

the ILO and UN tribunals. The ILO tribunal was originally established in 1927

as the tribunal of the League of Nations. The statute of the ILO tribunal

permits any intergovernmental international organization approved by the ILO

Governing Body to submit disputes between the organization and its staff to

the jurisdiction of the tribunal. A number of international organizations

headquartered in Europe, including the FAO, ITU, UNESCO, WHO and~GATT, have

tied into the ILO tribunal.

The UN administrative tribunal was established in 1949. Although

its statute differs somewhat from that of the ILO, it is quite similar in

concept, jurisdiction and powers.* The UN tribunal statute provides for

extension of its jurisdiction to a specialized agency by an agreement between

the specialized agency and the UN Secretary-General. Under the provisions

of the statute, the agreement must provide that the Bank will be bound by

judgments of the tribunal and be responsible for payment of awards

against it and share the administrative costs of the tribunal. A few other

* The UN General Assembly has proposed examinationi of the possibility of
merging the UN and ILO tribunals into a single entity. The ILO is cool
to this.
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specialized agencies have tied into the UN tribunal, including ICAO in

Montreal and IMCO in London.

If the Bank decided to tie into an existing tribunal, the UN tribunal

would seem preferable to the ILO's. This is due to several reasons. First,

the Bank is, after all, a specialized agency of the UN and as such has entered

into an international agreement to cooperate and exchange information with

the UN. No similar formal or even informal arrangement exists with the ILO.

Second, the ILO tribunal does not deal with pension cases as all UN common

system organizations refer such matters to the UN tribunal. If the Bank tied

into the ILO tribunal pension cases would have to be dealt with separately

due to the ILO's lack of expertise. Tying into the UN tribunal would not cause

such a split. Third, the U.S. is not a member of the ILO and may well not want

the Bank to be subject to a tribunal to which the U.S. cannot appoint judges.

Lastly, there would be logistic problems of dealing with the ILO tribunal in

Geneva, even if sessions could be arranged in Washington.

Assuming then that the most appropriate existing tribunal would be

the UN tribunal, the issue centers on the advantages and disadvantages of

using the UN tribunal as against establishing a new tribunal.

* Our Fund colleagues say that the Fund is not considering a tribunal, although
it is inevitable that Bank action in this regard will affect the atmosphere
within the Fund. The same can be said for the IDB. There is thus a possi-
bility that a Bank tribunal would evolve into a joint Bank-Fund tribunal or
even a tribunal open to all the international financial institutions. For
present purposes, however, it is assumed that a Bank tribunal would be
established solely by the Bank.



The advantages of tying into the UN tribunal are that it is a known

entity which is established as a workable institution with a thirty-year body

of cases. Negotiations for submission of Bank cases to the UN tribunal would

be simple, unless the Bank wanted to change some of the basic elements of the

UN system. If the Bank were willing to take the UN tribunal's statute as it

is, it would not have to decide how to deal with provisions on jurisdiction,

selection of judges, remedies, limitation of damages, costs, appeal mechanism

and rules of procedure, etc., some of which are bound to be controversial.

While the agreement between the UN and the Bank would allow for some special

provisions, such as when jurisdiction over Bank cases would commence, whether

Washington sessions would be held and whether further appeal would be allowed

(a committee composed of UN members decides if certain types of cases can go

on to the International Court of Justice), the tribunal and its statute could

be accepted in their present form.

If, however, the Bank wants to change some basic features of the

UN system, say, regarding jurisdiction and judges, then it would probably be

necessary, first, to agree thereon with the Secretary-General and, second, to

obtain the approval of the General Assembly.

Another convenience of the UN tribunal is that the Bank could submit

to its jurisdiction relatively quickly. Although the consent of the Board of

Governors would be required in view of Article V, Section 2(b)(v) of the

Articles,* the whole process could probably be managed in a few months after

approval by the Executive Directors and submission to the Board of Governors.

* Under this provision the making of arrangements to cooperate with other
international organizations (other than of a temporary and administrative
character) requires the approval of the Board of Governors.
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Setting up the Bank's own tribunal, on the other hand, will involve not only

the time to agree on detailed provisions, but also to locate suitable judges

and get the machinery in place with proper staff.* Another advantage is

that the UN tribunal is a known entity, accepted by the organizations which

use it, their staff and virtually all of the member countries that belong

to the Bank. While some of its decisions, like any judicial body, have

produced opposition, no responsible group ifter thirty years is calling for

its abolition. While it is very difficult to summarize the law which has

been decided by the tribunal, and even if one could, it would not provide

much evidence on how it will decide controversies in the future with different

judges, it is generally agreed that the tribunal has been fair to both the

organization and the staff, while allowing the organization a sufficient amount

of administrative flexibility. The UN tribunal has been criticized, however ,

by the staff as being too pro-administration. Since the ILO tribunal has been

viewed by the ILO staff as more pro-staff than the UN tribunal, some Bank staff

might seek to tie into the ILO tribunal solely for that reason.

The security of tying into an existing tribunal like the UN's must

be compared with the situation the OAS is going through with its tribunal.

The OAS set up its own tribunal in 1971 modelled very closely on the statutes

of the ILO and UN tribunals. For several years the tribunal worked fairly well

and issued decisions acceptable to both the organization and the staff. Recently,

however, the OAS has become the center of a political controversy between the

* It is possible to tie into the UN tribunal for a limited period of time
until the Bank could establish Its own tribunal,, but pulling out of the
UN tribunal wculd be difficult if rulings favorable to the Bank or the
staff were made by the tribunal. That would induce one side to want to
remain.
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U.S. and Latin America on who should pay for the OAS' budget, with the U.S.

moving to reduce its share from 66% to 49%. At the same time the OAS

came under attack for what some members felt were excessively high salaries

and benefits. The result was a forced reduction in staff and the refusal of

the OAS General Assembly to pass a budget to pay cost-of-living increases

specifically required by the OAS staff rules. Various staff members of the

OAS brought claims against the OAS before its tribunal as a consequence. The

tribunal, based on principles it applied in holding it a breach of staff rights

to remove a regulation on seniority, found that the OAS Secretary-General's

refusal to pay salary parity with the UN, as required by OAS staff rules, was

a violation of an obligation existing on the organization. This has caused

a major constitutional crisis at the OAS because the OAS General Assembly has

refused so far to pass a budget with amounts to pay the benefits the tribunal

says the staff are legally entitled to. Responsible members of the OAS

Secretariat have questioned whether the OAS tribunal should be abolished.

* The League of Nations Assembly refused to pay an adverse award rendered
by its tribunal in 1946 as one of its last acts. This was severely
criticized and when it was suggested in 1954 that the UN General Assembly
had the same power, the issue went before the International Court of Justice.
The ICJ held the UN General Assembly was compelled to pay awards made by
the tribunal since the General Assembly had given the tribunal the power
to make binding judgments. If the OAS General Assembly continues not to
pay for the staff benefits, the outcome may well be similar to the 1946
League of Nations action. Due to the OAS' immunities, however, this might
mean merely that the OAS tribunal judgment would be unenforceable. If a
similar crisis ever developed out of a Bank tribunal decision, it is not
clear if the Bank could prevent attachment of its assets in a national court
to enforce the tribunal's decision. This is due to the fact that the Bank
can be sued.
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The OAS experience shows a disadvantage of establishing a new

tribunal, namely that such a tribunal may lack the restraint shown by an

existing tribunal and permit itself to get into confrontations with the

organization or its members. Although a careful choice of judges could help

avoid such a situation, the UN tribunal would be an advantage in that it has

been restrained and generally has avoided issuing decisions which could produce

a confrontation with the UN General Assembly.

The disadvantages of tying into the UN tribunal chiefly involve its

effect on the Bank's independence. Although the UN tribunal would judge dis-

putes between the Bank and its staff primarily on the basis of the staff rules

in effect within the Bank, the tribunal would no doubt make comparisons with

the employment law and practices of the UN common system. If UN staff are

found by the tribunal to have certain rights, such as rights to benefits or

the right to strike, Bank staff may consider such rights applicable to them

as well,. since, if- they brought a claim, the same tribunal would likely reach

a similar conclusion as to their rights.

It is also a disadvantage that the Bank and its staff wculd have

little control over the statute and mechanics of the UN tribunal. Thus, the

Bank cannot reasonably expect to select new judges on the tribunal (several

of whom are close to retirement) who would appreciate the Bank's special

circumstances and purposes. Already we have indications from one judge on

the UN tribunal that she considers the Bank to be much more restricted in its

ability to change employment terms than is the UN. Such preconceived ideas

may be hard to dispel. Further, if UN tribunal judgments became politically



motivated, either due to the selection of political judges or if the UN

General Assembly amended the tribunal's statute in a political manner, the

Bank's only alternative would be to pull out of the UN tribunal.

Another disadvantage of the UN tribunal is that it is inherently

objectionable that the Bank, which has been careful to keep its distance from

the UN on staff matters, would be subject to binding decisions of a UN judicial

organ. In nearly every other way, including avoidance of the International

Court of Justice in Articles interpretation and loan disputes, the Bank has

stood aside. To submit to the jurisdiction of the tribunal created by the

UN seems to go against a policy the Bank has strived for years to maintain.

On balance the advantages of tying into the UN tribunal seem to be

outweighed by the disadvantages. Although the convenience and relative

stability of the UN tribunal are attractive, it is doubtful that they would

compensate for possible long term detrimental effects on the Bank which

association with the UN tribunal could produce. Aside from the possible loss

of independence, tying into the UN tribunal would subject Bank personnel

matters to scrutiny by an organ of an organization which has an entirely

different complexion and objectives than the Bank. Although all members of

the Bank are members of the UN, the converse is not true. Although the number

of cases per year to go through a Bank tribunal should average less than ten

if the Bank's experience parallels other organizations, the overall benefits

for the institution, its staff and its members should justify a separate tribunal.

* Since UN judges are appointed by the UN General -Assembly, it is almost
certain that geographic and political considerations will lead to selection
of at least one judge from Eastern Europe or the Soviet Union. The current
judge from this area is from Hungary.
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Bank Tribunal

A. Jurisdiction; Retroactivity

Any proposal for a tribunal raises as a basic question the issue

of jurisdiction, or more specifically, the related issues of acquired rights,

retroactivity and remedies. The Staff Association, supported by opinions of

their outside counsel, has asserted that the recent changes in compensation

policy and practices have violated the staff's acquired rights and consequently

the Staff Association would want the tribunal's jurisdiction to cover the

issues arising from these changes, including a recognition of the doctrine

of "acquired rights".

This section considers these jurisdictional issues; first it

describes the jurisdiction of existing tribunals and then it describes a

number of possible alternative ways in which these issues might be handled.

It is important to note that the extent of the jurisdiction to be conferred

upon a tribunal is for the Bank itself to decide.

The statutes of all tribunals specify the tribunal's jurisdiction.

(Those of the UN and ILO are attached as Annex I.) The provision in the ILO

tribunal statute, which was taken over from the statute of the League of

Nations tribunal, is typical in this regard and provides:

"The Tribunal shall be competent to hear complaints alleging
non-observance, in substance or in form, of the terms of
appointment of officials of the International Labour Office,
and of such provisions of the Staff Regulations as are applic-
able to the case."

Jurisdiction also extends to claims brought by third parties asserting rights

through a staff member, such as a widow or widower. (The jurisdiction of the

OAS tribunal closely parallels that of the ILO tribunal.)
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The provision in the UN tribunal statute is as follows:

"The tribunal shall be competent to hear and pass judgment
upon applications alleging non-observation of contracts of
employment of staff members of the Secretariat of the United
Nations or of the terms of appointment of such staff members.
The words 'contracts' and 'terms of appointment' include all
pertinent regulations and rules in force at the time of alleged
non-observance, including the staff pension regulations."

There has been controversy, startihg with cases arising under the

League of Nations, as to whether the jurisdiction of the tribunals under these

statutes permits them to overturn decisions of the governing bodies of the

institutions involved. The situation is complicated by the fact that the

Staff Rules of the ILO and the UN both provide that the governing body may

amend employment terms but without prejudice to the "acquired rights" of staff.

The OAS staff ,rules do not have such a limitation on the amendment power.

The League of Nations tribunal found in the Mayras case (1946) that the

Assembly of the League could not amend the regulations to change the separa-

tion benefits current at the time of the staff member's appointment. In a

much criticized action, the League of Nations Assembly refused to implement

that decision.

Because of the League of Nations affair, the question whether the

UN tribunal should have jurisdiction to review decisions of the General Assembly

amending staff rules was debated in 1949 in connection with the creation of

the UN tribunal. The Committee recommending the tribunal's statute to the

General Assembly stated:

"... the Tribunal would have to respect the authority of the
General Assembly to make such alterations and adjustments in
the staff regulations as- circumstances might require. It was
understood that the Tribunal would bear in mind the General
Assembly's intent not to allow the creation of any such acquired
rights as would frustrate measures which the Assembly considered
necessary."
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In the General Assembly the U.S. delegation proposed that the draft be

amended to state that nothing in the statute could be construed to limit the

authority of the General Assembly or the Secretary-General acting on instruc-

tions of the General Assembly to alter staff rules and regulations, inter alia,

to reduce salaries, allowances and benefits to which staff members may have

been entitled. This proposal was withdrawn because it was believed unnecessary

in order to reserve sufficient flexibility to the General Assembly and the

Secretary-General. It was noted that "the tribunal would have to respect the

authority of the General Assembly to make such alterations and adjustments in

the staff regulations as circumstances might require." Because of this

legislative history, the UN Legal Department takes the view that the UN tribunal

should not review an action by the General Assembly of a major nature such as

a general salary reduction. However, the UN tribunal itself has reviewed

decisions of the governing bodies of two international organizations which have

submitted to its jurisdiction, as have the ILO and the OAS tribunals.* The

International Court of Justice has held in two advisory opinion that judgments

of tribunals are binding on the organizations concerned even if they are wrong

as a matter of law. No distinction was made by the Court between changes in

employment terms made by the General Assembly and those made only on the

* The OAS tribunal has held that when the OAS Secretary-General does not pay
cost-of-living increases required by the staff rules, the refusal of the
OAS General Assembly to pass a budget providing for such increases does not
excuse the organization's liability for the breach of contract. The OAS
tribunal noted:

"The Tribunal ratifies its previous ruling that decisions
of the General Assembly form part of the contracts and
may not be rescinded unilaterally . . .
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authority of the Secretary-General. Instead, the ICJ said

"It has been argued that an authority exercising a power to
make regulations is inherently incapable of creating a subor-
dinate body competent to make decisions binding its creator.
There can be no doubt that the Administrative Tribunal is
subordinate in the sense that the General Assembly can abolish
the Tribunal by replacing the statute, that it can amend the
statute and provide for review of the future decisions of the
Tribunal and that it can amend the Staff Regulations and make
new ones. There is no lack of power to deal effectively with
any problem that may arise. But the contention that the
General Assembly is inherently incapable of creating a tribunal
competent to make decisions binding on itself cannot be accepted."

Wilmer, Cutler and Pickering take the view that there is no apparent obstacle

to the assertion by the UN tribunal of jurisdiction over disputes relating to

legislative acts of the General Assembly changing employment practices.

(Their opinion is attached as Annex II.)

If the Bank were to create a tribunal having a jurisdictional provi-

sion similar to those of the UN and ILO tribunals, i't is likely that such a

tribunal would take jurisdiction if a staff member alleged his rights had been

violated even if the action complained of had been approved by the Executive

Directors. Therefore, if the Bank wanted to limit the jurisdiction of the

tribunal to exclude review of decisicns of the Executive Directors and the

Board of Governors, the tribunal statute should make this clear.
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B. Jurisdictional Alternatives

The Bank will have to decide the issue of jurisdiction. The main

alternatives are as follows:

(a) It could be stated that the purpose of the tribunal is to pass

on actions by the President in implementing and executing staff personnel

policies, but without interfering with the powers of the Executive Directors

to adopt or change personnel policies. This could be done by expressly

limiting the tribunal's jurisdiction to the interpretation and enforcement

of the Bank's employment contracts and employment regulations as they exist

from time to time, subject to the express right of the Executive Directors

to make prospective changes in the Bank's general employment policies, without

liability to any employee for so doing. If this course is followed, it would

have the effect of barring the application by the tribunal of any "acquired

rights" principle if to do so would conflict with a decision taken by the

Executive Directors..

(b) Instead of excluding action by the Executive Directors generally

from the jurisdiction of the tribunal, the exclusion as desired could be

derived either by defining in detail the subjects open to review by the tribunal

or, conversely, by listing the subjects in respect of which the tribunal would

not have jurisdiction. In the latter case, for example, it could be stated

that the tribunal would not have the power to pass on changes in compensation

practices approved by the Executive Directors, including such matters as choice

of comparators and cost-of-living practices.

(c) The tribunal could be given the broad power of review, as in the

UN tribunal; but in order to preserve some measure of freedom for the Executive

Directors to protect fundamental interests of the Bank under changing circumstances,
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it could also be provided that the tribunal would have no jurisdiction over

decisions by the Executive Directors which they have determined to be in the

fundamental interest of the Bank, possibly by a qualified majority.

(d) Finally, the tribunal could be given the broad power of review as

in the UN tribunal and other tribunals, without limitation.

The Staff Association obviously would prefer alternative (d) and

would argue that restrictions of the kind described in (a), (b) and (c)

would make the existence of a Bank tribunal meaningless or almost so.

A related matter that will have to be considered before a tribunal

is established is whether the existing Personnel Manual and other documents

expressing personnel policy and practice first should be recast into a more

formal set of staff rules and regulations. This question is currently being

examined by the Conference on Bank/Staff Rights and Obligations. The issue

is that the existing personnel documents often contain statements of general

policy as well as rights and obligations, without always distinguishing which

is which. With a tribunal the Bank's flexibility in employment matters will

not only depend on the tribunal's jurisdiction but also on the provisions of

the personnel rules which the tribunal will review. For example, if a staff

member brings a complaint before the tribunal that his promotion has been

improperly denied, the tribunal will examine the personnel rules on promotions.

If these rules do not provide clearly for management discretion in promotion

decisions, the concern would be that the tribunal might substitute its judgment

for management's on whether a particular promotion should be made. If, however,

management's discretion is provided for, the tribunal's review would be expected

to be limited to procedural defects (e.g., failure-to follow agreed procedures)

or basic substantive defect (e.g., lack of rational basis for decision).
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Consequently, it might be necessary not only to define the scope of

jurisdiction of the tribunal but also to recast some personnel rules into

more precise staff regulations. This need not be done prior to establishing a

tribunal although it would be advisable to review key areas of personnel rules

simultaneously with the creation of a tribunal to insure that management

discretion is clearly specified when required. The issue of the Bank's ability

to change employment rules is one of those areas where a specific personnel

rule could be enacted prior to a tribunal commencing its work.
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C. Retroactivity

The second important jurisdictional issue is retroactivity. When

the UN tribunal was established in 1949, its statute provided that it would

hear complaints which arose only from January 1, 1950. The OAS tribunal,

created in 1971, also was given jurisdiction to hear cases arising only after

its creation. The issue the Bank will have to face is whether cases before

its tribunal should relate to claims arising only after the creation of the

tribunal or before as well.*

There are several ways to deal with this issue. First, retroactivity

could be rejected. That would not necessarily exclude review of all the recent

changes if the tribunal .were established before the change in question becomes

effective. If it is decided to exclude review of the recent changes, and the

tribunal came into being before some of the changes had become effective, it

might be necessary to add a special transitional provision to the statute

excluding the changes from review. No doubt the staff would object to this.

Second, retroactivity could run until January 1, 1979, thus including the

recent changes but excluding several decisions of the Appeals Committee which

went into operation in September 1977. Third, retroactivity could run back

to various dates in 1978, such as September 1, 1978 (which would include two

termination cases which went through the Appeals Committee), March 1, 1978

(which might open up review of the change in travel policy), or January 1, 1978

(which would allow review of all decisions of the Appeals Committee).

* The issue also exists if the Bank ties into the UN tribunal, because the
agreement between the Bank and the UN can specify that the UN tribunal
can hear Bank cases which arose on or after a certain date in the past.
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D. Remedies

Many staff, of course, will want to endow a tribunal with the full

range of powers of a court, including the power to compel the organization

to revoke a decision and restore the applicant to his original status and

order payment of damages as well. Organizations creating tribunals, however,

have not given tribunals such wide powers and in one notable case involving

the UN tribunal, discussed below, have even amended the statute of a tribunal

to restrict its remedies.

The provision of the UN tribunal on remedies is fairly similar in

substance to that of the ILO, OECD and OAS tribunal. It provides:

"If the tribunal finds that the application is well founded
it shall order the rescinding of the decision contested or
the specific performance of the obligation invoked. At the
same time the tribunal shall fix the amount of compensation
to be paid to the applicant .for the injury sustained should
the Secretary-General, within thirty days of notification of
the judgment, decide, in the interest of the United Nations,
that the applicant shall be compensated without further action
being taken in his case; provided that such compensation shall
not exceed the equivalent of two years' net base salary of the
applicant. The tribunal may, however, in exceptional cases,
when it considers it justified, order the payment of a higher
indemnity."

As can be seen, the UN tribunal is limited substantially in the

relief it can order to remedy a breach of employment terms. Although it has

the power to order rescission of a decision like termination or a refusal to

pay a benefit, the Secretary-General specifically is permitted to refuse to

rescind the decision if he determines "in the interest of the United Nations"

that the applicant's sole relief should be compensation, which must be fixed

by the tribunal in advance and stated in the judgment. Further, compensation
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cannot exceed two years' net salary, except in exceptional circumstances.*

We understand that the UN tribunal has never exceeded the two year net salary

figure.

With variations, the alternative of paying monetary damages instead

of rescinding an action also exists in the statutes of the tribunals of the

ILO (no limit on damages), OECD (no limit on damages) and OAS (maximum three

years' net salary). For the UN, OECD and OAS it is the Secretary-General

who makes the decision in his discretion whether to pay compensation rather

than to rescind the improper act. Under the ILO tribunal statute, however,

the tribunal decides if compensation should be awarded if rescinding a

decision "is not possible or advisable."

While all of these clauses limit in various degrees the relief

which a staff member may receive, they are a means of permitting the organi-

zation latitude in dealing with its staff. Even at the ILO where the tribunal

itself determines if compensation should be awarded as alternative relief,

the tribunal has not confronted the organization with a rescission order, such

as in a termination case, when rescission would serve no constructive purpose.

Another issue of relief is the awarding of costs. Neither the

statutes nor rules of existing tribunals (except the OECD tribunal) mention

awarding costs or legal fees, but in practice the tribunals have awarded

certain costs to a winning staff member. At the UN the tribunal adopted a

* The original version of the UN statute did not have a limitation on
damages nor could the Secretary-General refuse to give effect to a
tribunal order to rescind a decision except in exceptional circumstances.
The statute was amended in 1955 to its present form, however, after the
tribunal in the McCarthy era had found several terminations improper
after staff members had refused- to testify to the U.S. Congress on
allegedly Communist activities and the Secretary-General had fired them
for unsatisfactory service.
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Statement of Policy that in view of the simplicity of the tribunal's proceed-

ings it would not, as a general rule, grant costs to applicants. It would

award costs, however, if they were shown to have been unavoidable and

reasonable in amount and if they exceeded normal expenses of litigation before

the tribunal. Since the UN provides a list of staff lawyers to argue before

the tribunal, the tribunal has stated it will not award legal fees unless the

case involves special difficulties. * In a recent case, the staff member hired

Surrey, Karasik & Morse, which presented a bill for over $100,000. The tribunal

awarded $2,000. In creating a Bank tribunal, it would be wise to provide what

costs, if any, shall be awarded.

* The UN's internal policy is that members of the UN Legal Department are
not permitted to represent staff in front of the tribunal. This restric-
tion appears to exist at most organizations.
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E. Mechanics - Judges, Administration and Rules

Establishment of a Bank tribunal will involve numerous decisions

about judges, proceedings, rule of procedure and staffing. Most of these

decisions are unlikely to involve difficult policy choices or deviation from

fairly standard provisions inserted in statutes of tribunals of other

organizations.

The questiors about selection of judges are who will select them and

with what participation by representatives of the staff. At the UN there are

seven judges (they are called "members") on the tribunal, three of whom sit

on a particular case. No two judges-come from the -same country. At the ILO

there are three judges and three deputies, all of whom are of different

nationalities. Tribunal judges generally are appointed for fixed term by the

governing body of the organization (i.-e. UN General Assembly, ILO Conference,

OECD Council, OAS General Assembly). Staff associations do not have an

institutionalized role in the selection of judges and at the UN, for example,

the staff does not even have any advance knowledge about the selection. The

final appointment, therefore, is left to the governing body after receiving

nominations from member countries. Organizations differ on whether judges

need to have legal training but generally agree that judges should come from

outside the organization, thus excluding former officials and staff.

If the Bank were to follow the example of other organizations, the

Executive Directors would select six or seven judges for renewable terms of

three years, without the participation of the staff or management in the

selection process. Judges would be of different nationalities and would likely

represent the major legal systems and geographic areas. The Bank, however,

would be free to choose judges in other ways. For example, the statute could
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provide for selection by the Governors or a committee of the Governors.

Selection could also be made by the Executive Directors from a list of

candidates nominated by management with the concurrence of, or prior consult-

ation with, the Staff Association. One benefit of selection by the Governors

is that the tribunal would be made more attractive to the Fund because the

selection would be made by a largely common body.

A Bank tribunal would require a small staff including a registrar

(or Executive Secretary) and at least one secretary. The practice at other

organizations is that such a staff works exclusively on tribunal matters and

has a separate departmental budget. Expenses include transportation and fees

for judges, staffing, administration and publication of judgments.

Statutes of existing tribunals contain very few details about rules

of procedure other than to state the period of time in which applications for

relief must be filed, to require that applicants first exhaust the internal

appeals process (the counterpart of the Bank's Appeals Committee) and to allow

oral proceedings (which are frequently omitted at the UN). Detailed rules of

procedure generally are adopted by the tribunal itself and cover the internal

organization of the tribunal, the requirements of pleadings and submission of

documents. Unlike litigation in national courts such as those of the U.S.,

proceedings are rather simple and consist almost entirely of an application, an

answer and reply. Production of documents and witnesses generally may be accomplished

only with the consent of the tribunal, so that extensive discovery of evidence

would be unusual. Presentation of the case is thus more continental in character,

without pretrial motions, delays and depositions found in U.S. court proceedings.

* The 1978 budget for the UN tribunal, which serves several organizations
with a total staff several times that of the Bank's, was $118,000.
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Class actions, common in U.S. litigation, are not permitted, but tribunal

rules do permit parties similarly situated to intervene in a case. This

can produce cases with hundreds of staff presenting the same issue, which is

one characteristic of a class action.

In general, the organizational provisions adopted for other tribunals

seem to be easily adaptable to a Bank tribunal. They seem to have provoked

few disputes and lend themselves to quick resolution of cases. In fact, it

appears most tribunals are able to decide a case within several months after

the application is filed by the staff member.
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F. Appeal from the Tribunal

Although a tribunal is created to render final decisions on

administrative matters, the two major tribunals have provisions in their

statutes which permit a limited form of appeal to the International Court

of Justice. The possihility of seeking an advisory opinion from the ICJ

is created under the UN Charter and is open to the UN and its specialized

agencies, including the Bank.* Both the UN and ILO have stipulated in their

tribunal's statutes that any such advisory opinion will be treated as binding.

Under the procedures set out in the UN tribunal's statute, a member

state, the Secretary-General or the staff member involved may apply to a

special UN committee and claim that the tribunal has exceeded its jurisdic-

tion or competence, erred on a matter of law relating to the UN Charter or

committed a fundamental error in procedure. If the committee decides there

is a substantial basis for the application, an advisory opinion is sought

from the ICJ.

The ILO tribunal statute also provides for seeking an advisory

opinion of the ICJ, but only when the ILO Governing Body challenges a decision

of the ILO tribunal on jurisdiction or considers the tribunal decision

vitiated by a fundamental fault in procedure.

The UN mechanism has been used once by the Secretary-General and

once by a staff member. The ILO mechanism has been used once. Although the grounds

for obtaining an ICJ opinion are similar, the machinery is quite different at the

* The 1947 Agreement between the Bank and the UN specifically authorizes
this.
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UN and ILO. The UN machinery involves a special committee to screen out

appropriate cases.* At the ILO, on the other hand, the governing body itself

initiates requests and determines on its own which cases should go on to the

ICJ.

If the Bank tied into the UN tribunal, a decision would have to

be made whether the UN appeal mechanism should be used. Not all organizations

which use the UN tribunal have agreed to do so, and some have agreed to consider

the tribunal decision unappealable. If the Bank did tie into the UN tribunal,

it would have the option of not using the ICJ appeal route. If the Bank did

accept it, one of the grounds for appeal, whether a decision was incorrect as

a matter of law under the organization's charter, would appear to conflict with

Article IX of the Bank's Articles, which gives the Executive Directors the power

to interpret the Articles. To this extent the Bank would have to modify its

use of the UN mechanism.

If the Bank set up its own tribunal an important question would be

whether some type of review mechanism would be appropriate. Although it must

be emphasized that neither the UN nor ILO mechanism allows an appeal if the

tribunal judgment is wrong as a matter of law (apart from error which violates

the organization's charter), a limited review on grounds of procedural defects

may provide a useful safety valve since judgments are otherwise binding.

Owing to the Bank's status as a specialized agency, the Bank could

appeal to the ICJ, either after going through its own ad hoc committee like

the UN's or through the Executive Directors similarly to the ILO's machinery.

* The UN committee is composed of the twenty-five member states which are
represented on the General Committee, which is composed of the President
of the General Assembly, the seveiiteen General Assembly Vice President and
seven main committee chairmen. The screening committee is thus composed of
states chosen primarily for political purposes, although the actual delegates
are usually legal officers from such states.
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Review by the ICJ is only one form of review. The Bank might set up almost

any other type of review machinery, including an ad hoc committee of jurists,

a standing committee of the Executive Directors or even all the Executive

Directors or the Governors themselves. However, the latter ideas would be

inconsistent with the notion of an independent, binding tribunal whose decisions

cannot be overturned by the Executive Directors or the Governors. Such mechanism

would lack the independence and strictly legal character which the ICJ provides

and would interject an element not found at any other organization with a tribunal.
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A Tribunal and Lawsuits Against the Bank

If the Bank decides to tie into or establish a tribunal, the

possibility that national courts will concurrently assert jurisdiction over

employment suits is reduced, but it remains. The charters of most interna-

tional organizations provide for immunity from suit, but the Articles of the

Bank provide that actions can be brought against it in any country where it

has an office or has issued securities. As stated above, we are arguing in

the Novak case that the Articles should be interpreted so as to oust national

courts in employment disputes. This question will not be resolved for several

months or possibly several years. if appeals are taken. There is also the

possibility that the District Court will accept jurisdiction, but dismiss

Novak's complaint on other grounds. That would mean the Bank could not appeal

the jurisdictional question. Even if we get a decision that United States

courts do not have-jurisdiction over employee suits, the question remains to

be tested in other countries where actions can be brought against the Bank.

One issue is whether the Bank should delay establishing a tribunal

until we obtain a definitive judgment of United States courts on whether they

have jurisdiction over Bank employment matters. A major justification for

establishing a tribunal is to provide staff an independent mechanism to enforce

their rights. If United States courts do have jurisdiction, this reason for

a tribunal is diminished. Access to both a tribunal and a United States court

might mean that a staff member could engage in jurisdiction shopping for the

most favorable outcome, or might begin a new action in a court after his claim

was rejected by a tribunal. However, it is difficult to say whether the possibility

of concurrent jurisdiction in United States courts would have much practical
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significance. Courts might require the staff member to raise the matter first

with the Bank tribunal and require that great weight be given to the tribunal's

decision in a subsequent court case. Further, litigating employment matters

in a United States court would be expensive and would discourage most staff

from resorting to court, unless of course the Staff Association decided to

become involved, as in the Novak case.

There are several possibilities to eliminate or reduce the exercise

of concurrent jurisdiction. First, Article VII, Section 3 might be amended

to limit the types of lawsuits which can be brought against the Bank to those

in connection with the Bank's borrowings or its purchase or sale of securities.

This limitation has been included in the articles of the Asian Development

Bank. However, we understand that the Inter-American Development Bank recently

considered amending its articles in the same way, but could not obtain the

support of the United States Government. Another possibility is that the

Executive Directors would issue an interpretation under Article IX that Article V,

Section 5 prevents national courts from accepting jurisdiction of employment

disputes under Article VII, Section 3. An interpretation of this kind might

be difficult to obtain from the Executive Directors. Finally, the Executive

Directors could include in their resolution approving a tribunal language on

the undesirability of concurrent jurisdiction in national courts. Such an

expression of intent and the existence of a remedy before a tribunal might

influence a national court to decline jurisdiction, although serious limitations

on the jurisdiction of the tribunal or the amount or nature of the damages it

can award might influence a court to accept jurisdiction. And finally, the

Executive Directors in approving i tribunal could make it clear that if national-
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courts did exert concurrent jurisdiction they would consider whether to abolish

the tribunal.
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STATUTE OF THE ADMINISTRATIVE TRIBUNAL
OF THE UNITED INATIONS

as adopted by the General Assembly by resolution 351 A (IV) on 24 Novem-
ber1949 and amended by resolution 732 B (VII!) on 9 December 1953 and
by resolution 957 (X) on 8 November 1955

ARTICLE 1
A Tribunal is established by the present Statute to be known as

the United Nations Administrative Tribunal.

ARTICLE 2

1. The Tribunal shall be competent to hear and pass iudgenment
upon applications alleging non-obsrvance of contracts of employ-
ment of staff members of the Secretariat of the United Nations or
of the terms of appointment of such staff members. The words
"contracts" and "terms of appointment" inchde all pertinent regu-
lations and rules in force at the time of alleged non-observance,
including the staff pension regulations.

2. The Tribunal shall be open:
(a) To any staff member of the Secretariat of the Uited Nations

even after his employment has ceased, and to any person who
has succeeded to the staff member's rights on his death;

(b) To any other person who can show thathe is entitled to rights
under any contract or terms of appointment, including the
provisions of staff regulatiuns and rules upon vhieli the staff
member could have relied.

3. In the event of a dispute as to whether the Tribunal has corn -
petence, the matter shall be settled by the decision of the Tribunal.

4. The Tribunal shall not be competent, however, to deal with any
applications where the cause of complaint arose prior to 1 January
1950.

ARTICLE 3

1. The Tribunal shall be composed of seven members, no two
of whom may be nationals of the same State. Only three shall sit in
any particular case.

2. The members shall be appointed by the General Assembly
for three years, and they may be re-appointed; provided, however,
that of the members initially appointed, the terms of two members
shall expire at the end of one year and the terms of two members
shall expire at the end of two years. A member appointed to replace
a member whose term of office has not expired shall hold office
for the remainder of his predecessor's term.

3. The Tribunal shall elect its President and its two Vice.-
Presidents from among its members.

4. The Secretary-General shall provide the Tribunal widh an
Executive Secretary and such other staff as may be considered
necessary.



5. No member of the Tribunal can be dismissed by the General
Assembly unless the other members are of the unanimous opinion
that he is unsuited for further service.

6. In case of a resignation of a member of the Tribunal, the
resignation shall be addressed to the President of the Tribunal for
transmission to the Secretary-General. This last notification makes
the place vacant.

*ARTICLE 4

The Tribunal shall hold ordinary sessions at dates to be fixed
by its rules, subject to there being cases on its list which, in the
opinion of the President, justify holding the session. Extraordinary
sessions may be convoked by the President when required by the
cases on the list.

ARTICLE 5

1. The Secretary-General of the United Nations shall make the
administrative arrangements necessary for the functioning of the
Tribunal.

2. The expenses of the Tribunal shall be borne by the United
Nations.

ARTICLE 6
1. Subject to the provisions of the present Statute, 1ihc Trilunal

shall establish its rules.
2. The rules shall include provisions concerning:
(a) Election of the Preside:t, and Vict-Presidents;
(b) Composition of the Tribunal for its sessions;
(e) Plrsentation '4 :lic ns an: tie .:i o:cdure to be followed

1rpcl-to
(d) Intervention by persons to whom the Tribunal i: open uudor

paragraph 2 of article 2, whose rights may be affecled by
the judgenent;

(e) Hearing, for purposes of information, of persons to xihonm
the Tribunal is open under pzragraph 2 of article 2, even

-though they are not parties to the case; and genrally
(f) Other matters relating to the functioning of the Tribunal.

ARTICLE 7

1. An application shall not be receivable unless the person con-
- cerned has previously submitted the dispute to the joint appeals

body provided for in the staff regulations and the latter has com-
municated its opinion to the Secretary-General, except where the
Secretary-General and the applicant have agreed to submit the
application directly to the Administrativo Tribunal.

2. In the event of the joint body's recommendations being fnvour-
able to the application submitted to ir, and in so far as this is the
case, an application to the Tribunal shall be receivable if the Secre-
tary-General has:

(a) Rejected the recommendations:
(b) Failed to take any action within the thirty days following the

communication of the opinion; or

2
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(q) Failed to carry out the recommendations within the thirty
days following the communication of the opinion.

3. In the event that the recommendations made by the joint body
and accepted by the Secretary-General are unfavourable to the ap-
plicant, and in so far as this is the case, the application shall be
receivable, unless the joint body unanimously considers that it is
frivolous.

4. An application shall not be receivable unless it is filed within
ninety days reckoned from the respective dates and periods referred
to in paragraph 2 above, or within ninety days reckoned from the
date of the communication of the joint body's opinion containing
recommendations unfavourable to the applicant. If the circumstance
renderin- the application receivable by the Tribunal, pursuant to
paragraphs 2 and 3 above, is anterior to the date of announcement
of the first session of the Tribunal, the time limit of ninety days
shall begin to run from that date. Nevertheless, the said time limit
on his behalf shall be extended to one year if the heirs of a deceased
staff member or the trustae of a staff member who is not in a posi-
tion to manage his own affairs, file the application in the name of
the said staff member.

5. In any particular case the Tribunal may decide to suspend
the provi ons rt, j : :; ti-e :imits.

6. The filing of an application shall not have th? effect of sus-
pending the execution of the decision conte-d.

7. Ap7lications may be filed in any of iie five official languages
of the United Nations.

ARTICLE 8

- The 'al- poc of ti. ; e. r a1  sh:ili 1: hell in pull
unless t;e Tribunli dec.des that excsptiaa irc ances
that they be held in orivate.

ARTICLE 9

1. If t~he Tribunal finds that the application is well founded, it
shall order the rescindin, of the decision contested or the specific
performance of the obligation invoked. At the same time the Tribunal
shall fix the amount of compensation to be paid to the applicant for
the injury sustained should the Secretary-General, within thirty days
of the notification of the judgement, decide, in the interest of the
United Nations, that the applicant shall be compensatnd without
further action being taken in his case; provided that such compen-
sation shall not exceed tile equivalent of two years' ret base salary
of the apnlicant. The Tribunal may, however, in exceptional cases,
when it considers it justified, order the payment of a higher in-
demnitv. A statement of the reasons for the Tribunal's decision
shall accompany each such order.

2. Should the Tribunal find that the procedure prescribed in the
Staff legulations or Staff Rules has not been observed, it may, at
the requiest of the Secretary-General and prior to the determination
of the merits, order the case remanded for institution or correction
of the required proc,-dure. Where a case is remanded, the Tribunal
may order the payment of compensation, not toexceed the equivalent

3
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of three months' net base salary, to the applicant for such loss as
may have been caused by the procedural delay.

3. In all applicable cases, compensation shall be fixed by the
Tribunal and paid by the United Nations or, as appropriate, by the
specialized agency participating under article 14.

ARTICLE 10

1. The Tribunal shall take all decisions by a majority vote.
2. Subject to the provisions of articles 11 and 12, the judgements

of the Tribunal shall be final and without appeal.
3. The judgements shall state the reasons on which they are

based.
4. The judgements shall be drawn up, in any of the five official

languages of the United Nations,- in two originals, which shall be
daposited in the archives of the Secretariat of the United Nations.

5. A copy of the judgement shall be communicated to each of the
parties in th' case. Copies shall also be made available on request
to interested persons.

ARTICLE 11

1. If Mcrmbcr Stat,, the c' t'rv-Gene'al or tho person
respzct of whom a juzgemet h as been ren(:aei by th, Trih l A
(includin; ani,' one who has succeeded to that perso's ritds on
his death) objects to the judgemen on the ground that the Tribnral
has exceeded its jurisdiction or compctence or that the Tribu~nal
has failed to exercise jurisdiction vested in it, or has erred on a
question of law relatini to the provi ions of the Charter of the Unit d
Nations, or has committed a fundamental error in procedure whicht
has occ.sion-d a !aikvre of )umice, such State, Vhe
tary-Goner l or zc-on co i' y i , w t!Iy d.ys
the date of juI, 5ement, make a e ritten applcation to th' Cum-
mi~tte established by paragraph 4 of this article askir- the Con-
mittee to request an advisory opinion of the International Court of
Justice on the mattrr.

2. Within thirty days from the receipt of an application under
pa'ragraph 1 of this article, the Committee shall decido whether or
not there is a substantial basis for the application. If the Committee
decides that such a basis exists, ii shall request an advisory opinion
of the Court, and the Secrctary-General shall arrange to transmit
to the Court the views of the person referred to in paragraph 1.

3. If no application is made under paragraph 1 of this article,
or if a cucision to request an advisory opinion has not been taken
by the Committee, within the periods prescribed in this article, tl
judgement of the Tribunal shall become final. In any case in which
a request has boen made for an advisory opinion, the Secretary-
General shall either give effect to the opinion of the Court or request
the Tribunal to convene specially in order that it shall confirm its
origin.al judgement, or give a new judgement, in conformity with the
op'nion of the Court. If not reqg-t.ed to convene specially the 'r1i-
bunal shall at its next session confirm its judgement or brin.; it
into conformity with the opinion of the Court.

4. For the purpose of this article, a Committee is established
and authorized under p::ragraph 2 of Article 96 of the Charter to



request advisory opinions of the Court. The Committee shall be
composed of the Member States the representatives of which have
served on the General Committee of the most r6cent regular session
of the General Assembly. The Committee shall meet at United
Nations Headquarters and shall establish its own rules.

5. In any case in which award of compensation has been made
by the Tribunal in favour of the person concerned and the Committee
has requested an advisory opinion under paragraph 2 of this article,
the Secretary-General, if satisfied that such person will otherwise
be handicapped in protecting his interests, shall within fifteen days
of the decision to request an advisory opinion make an advance
payment to him of one-third of the total amount of compensation
awarded by the Tribunal less such termination benefits, if any, as
have already been paid. Such advance payment shall be made on
condition that, within thirty days of the action of the Tribunal uncier
paragraph 3 of this article, such person shall pay back to the United
Nations the amount, if any, by which the advance payment exceeds
any sum to which he is entitled in accordance with the opinion of
the Court.

ARTICLF 12

The Secretary-C neial or tha .pcant may apply to the Tri ua
for a revision of a ludger.c ft on the basis of th, discovery of snte
fact of such a na;mr a to 1 c a decisivz facior, which fact was.
when the jdgament was given, unknown to the Trii.' and al-o to
the party claiming revision, always provi((ld that such ionorancc
was not due to noeljigence. The arplication must be male within
thirty days of the discG%:ery of the fact and within one year of he
d:fe of the judgmr4 C j ical or a ritheticr mit'aks in j c
nt, -,r errors z sir.t ltet : a rcc> sl :r a
sion, ruy at any tini Qe corrected y the 'I rau.i eiar '
own motion or on the application of any of tho parties.

ARTICLE 13

The present Statute may be amended by decisions of the General
Assembly.

ARTICLE 14

The competence of the Tribunal may be extended to any special-
ized agency brought into relationship with the United Natirns in
accordance with the provisions of Articles 57 and 63 of the Charter
upon the terms established by a special agreement to be maci with
each such agency iy the Secretary-General of the United Nation4.
Each such special atreement shall provide that the agency concernm
shall be bound by tle judgoments of he Tribunal and be responsible
for the payment of any compasation awarded by the Trilnal in
respect of a staff memter of that agency and shall include, i"'~r

a, provisions ccncerning tho ag'nc's pa Micipation in t ,, ai-
ministrative arrnanemoent: for the functionin't of the Tribunal and
concerning its sharing-the expenses of the Tribunal.

5
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Statute of the Administrative Tribunal
of the International Labour Organisation

Adopted by the International Lahour Conference on 9 October 1916
and Amended by the said Conference on 29 June 1949

ARTICLE I

There is established by the present Statute a Tribunal to be
known as the International Labour Organisation Administrative
Tribunal.

ARTICLE II

1. The Tribunal shall be corc nt to hear cnr-plain :
non-observance, in substance or in fcrm, o1 dhe tern's 0 -7 :
of officilIs af the Internaiornal Laxnr Office, and of such -rovisins
of the Staff Rigulations as are appUcable to the case.

2. The Tribunal shall be competent to settle any dhcpute ctn-
cerning the con-pen-ation provided for in cases of invalidy i ry
or disoa;e incurred by. an orfic-al in the course of his n m
and to fi': f:.y thev amount o1 cUr:1ifn IOn, i any,;.mc:>
be aixU.

3. The Tribunal shall be cmnpetlcnt to hear any cor:lan: of
non-observance of the si!aff Pensions Regulations or of rules rae
in virtue therecf in regard to an officiail or the wife, 0us1and er
children of an oificial, or in regard to any class o oiAc:as io wu ich
the said Regulations or the said rules apply.

4. The Tribunal shall be competent to hear disputes arising out
of contracts to which the International Labour Orgaiialtior. is n
party and which provide for the competence of the 'T'ribu.al in any
case of dispute with regard to their execution.

5. The Tribunal shall also be competent to hear complainti
alleging non-observance, in substance oi in form, of V,.- terms of
appointment of officials and of provisions of the Staff iXulat:ons
of any other intergovernmental international organisation appre ed
by the Govcrnin; Body vhich has addressed to the Dircter-General
a dclaration recogaisin7, in accordance with its Cons-q tutior. or
internal adhninistrative iuhes, the jurisdiction of the Tribua for ts
purpose, as well as its Ruics of Procedure.

6. The Tribunal shall be open-
(a) to the official, even if his employment has ceased, and to riy

person on whcm the official's rights have devolved on !is (lath ;
(b) to any other person who can showv that he is entitled to s:rne

right under the terms of appoinnimnt of a deceased ofhcial
or under provisions of the Staff Regulations on which the
official could rely.

7. Any dispute as to the competence of the Tribunal shall be
decided by it, subject to the provisions of article X1i.
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ARTICLE M

1. The Tribunal shall consist of three judges and three deputy
judges who shall all be of different nationalities.

2. Subject to the provisions set out at paragraph 3 below, the
judges and deputy judges shall be appointed for a period of three
years by the Conference of the International Labour Organisation.

3. The terms of office of the judges and deputy judges who
were in office on 1 January 19-0 are proloneed until 1 Ap iU 1947
and thereafter until otherwise uecided by the appropriate organ
of the International Labour Organisation. Any vacancy which occurs
during the period in question shall be filled by the said organ.

4. A meeting of the Tribunal shall be composed of three members,
of whom one at least must be a judge.

ARTICLE IV

The Tribunal shall hold or-"nary sessiors at dates to br fi:ec
by the Rules ol Court, subject to there beig cases 0n its it and
to such cases being, in the opinin of the P-resiCnt, o a character
to justify holdihg the session. An extrrc :nar seszion raay bc
convened at the request of the Chairman of the Governing -ody ot
the International Labour Office.

The Tribunal shall decide in each case whcther the orri pro-
ceedings before it or any part of them shall be public or in camerla.

ARTICLE VI

1. The Tribunal shall take decisions by a majority vote
judgments shall be final and without appeal.

2. The reasons for a judgment shall be stated. The judgment
shall be communicated in writing to the Director-General of. the
International Labour Office and to the complainant.

3. Judgments shall be drawn up in a single copy, which shall
be filed in the archives of the International Labour Office. xvwere
it shall be available for consultation by any pcrson concerned.

ARTICLE VII

1. A comp]aint shall not be receivable unkss the decision
impugned is a final decision znd !he person concerned has exhaustd
such other means o. resisting it as are open to him under tlho
applicable Staff Regulations.

2. To be receivable, a complaint must also have been filed within
ninety days after the - complainant wa:; notified of the decision
impugned or, in the case of a decision affecting a class of officials,
after the decision was published.
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3. Where the Administration fails to take a decision upon any
claim of an official within sixty days from the notification of the
claim to it, the person concerned may have recourse to the Tribunal
and his complaint shall be receivable in the same manner as a
complaint against a final decision. The period of ninety days
provided for by the last preceding paragraph shall run from the
expiration of the sixty days allowed for the taking of the decision
by the Administration.

4. The filing of a complaint shall not involve suspension of the
execution of the decision impugned.

AsTicuE YIII

In cases falling under article II, the Tribunal, if satisfied that
the complaint was well founded, shall order the rescinding of the
decision impugned or the performance of the obligation relied upon.
If such rescinding of a decision or execution of an obigation is not
pos,ible or advlsabir, 1e Tribunai abila award th (omplainlnt
compensation for the injury caused t hi.

AnTICLE IX

1. The administrative arrangoments necessary for tha operation
of the Tribunal shall be made by the International Labour Office
in consuloation with the Tribunal.

2 Eprn-rs ccca-r'or by sziens of tY; Tribun"! tholL be hrnr
by the Imcr:. iunal Laidx CL ice.

3. Any compesation awarded by thc Triounal Fhall be charge-
able to the budget of the Internationai Labour Organisation.

ARTICLE X

I. Subject to the provisions of the present Statute, the Tribural
shall draw up Rules of Court coveri.g-
(a) the election of the President and Vice-President
(b) the convening and conduct of its sessions
(c) the rules to be followed in presenting complaints and in the

subsequent procedure. includin! intervention in the proceedir;Fs
before the Tribunal by persons whose rights as officials mnay
be affected by the judgment

(d) the procedure to be followed with retard to complaints and
dis.;utes submitted to the Tribunal by virtue of paragraphs 3
and -1 of article 1* ; and

(e) generally, all mattcrs relating to the operation of the Tribunal
which are not settled by ihe present Statute.

2. The Tribunal may amend the Rules of Court.

ARTICLE XI

'The present Statute shall remain in force during the pleasure of
the General Conference of the International Labour Organisatiun.
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It may be amended by the Conference or such other organ of the
Organisation as the Conference may determine.

ARTICLE XII

1. In any case in which the Governing Body of the International
Labour Office or the Administrative Board of the Pensions Fund
challenges a decision of the Tribunal confirming its jurisdiction, or
considers that a decision of the Tribunal is vitiated by a fundamental
fault in the procedure followed, the question of the validity of the
decision given by the Tribunal shall be submitted by the Governing
Body, for an advisory opinion, to the. International Court of Justice.

2. The opinion given by the Court shall be binding.



ANNEX II

WILMER, CUTLER & PICKERING

8666 K STREET. N.W.

WASHINGTON. 0. C. 20006

May 9, 1979

MEMORANDUM FOR LESTER NURICK, ESQ.;
VICE PRESIDENT AND GENERAL COUNSEL,

INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT

Subject: Jurisdiction of United Nations Administrative
Tribunal to Review Acts by the General Assembly

You have asked us to consider whether the United

Nations Administrative Tribunal ("the Tribunal") has juris-

diction to review decisions of the U.N. General Assembly

("the Assembly") as they relate to the rights of staff

members of the U.N. Secretariat. We address oniy the

jurisdictional question in this memorandum; our memorandum

of May 1, 1979, on the legality of several proposed changes

in the Bank's employment practices, examines the considera-

tions that would affect the Tribunal's decision on the

merits if it exercised jurisdiction. We have reviewed the

.provisions and legislative history of the U.N. Charter and

of the Statute creating the Tribunal, the administrative

decisions of the Tribunal,- the pertinent opinions issued

by the International Court of Justice (I.C.J.) and treatises

and articles addreissing this issue.
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We conclude that there are no apparent restric-

tions on the Tribunal's jurisdiction to hear cases of

this nature, although it is arguable that the intent of

the Assembly in creating the Tribunal was to limit its

competence to hear cases involving the alleged abridgement
*/

of "acquired rights" by actions of the Assembly. It is

clear that some legislative powers of the Assembly may be

restricted by decisions of the Tribunal and it would seem

to follow that the Tribunal has jurisdiction over claims

that these restrictions have been violated. It is not

clear, however, whether the Tribunal would choose to

exercise jurisdiction over such disputes.

I. The Provisions of the Statute of the
United Nations Administrative Tribunal

The Statute creating the Tribunal provides

that*:

The Tribunal shall be competent to
hear and pass judgment upon applications
alleging non-observance of contracts of
employment of staff members of the Secretariat
of the United Nations or of the terms of
appointment of such staff members. The words
"contracts" and "terms of appointment" in-
clude all pertinent regulations and rules in

There is no doubt that the Assembly, which created
the Tribunal by a legislative act, has the power to change the
jurisdiction of the Tribunal at any time with a superceding
legislative act. See Effect of Awards of Corfiensation Made
By the U.N. Administrative Tribunal, Advisory Opinion of July 13,
1954, I.C.J. Reports 1954, p. 47, '61 (hereinafter cited as
"Effect of Awards"). Our analysis assumes that the terms of
the present Statute of the Tribunal will remain in effect.
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force at the time of alleged non-
observance, including the staff pension
regulations. */

The Statute further provides that:

In the event of a dispute as to
whether the Tribunal has competence,
the matter shall be settled by the
decision of the Tribunal. **/

This broad grant of jurisdiction to the Tribunal

should be considered in conjunction with the legislative

history of the Statute. The Assembly's "Fifth Committee"

reported the proposed Statute to the Assembly with the

statement that:

the Tribunal would have to respect
the authority of the General Assembly to
make such alterations and adjustments in
the staff regulations as circumstances
might require. It was understood that the
Tribunal would bear in mind the General
Assembly's intent not to allow the crea-
tion of any such acquired rights as would
frustrate measures which the Assembly
considered necessary. *

The views of the Fifth Committee were reiterated

during the Assembly's consideration of the Statute when

.an amendment pro-posed by the United States explicitly

*/ Statute of the United Nations Administrative Tribunal
TNovember 24, 1949), Article 2, Paragraph 1.

*/ Id., Article 2, Paragraph 3.

Report of the Fifth Committee, A/1127, Paragraph 9,
reproduced in U.N.G.A.O.R., 4th Session, S.R. Plenary Meeting
and Annexes, Agenda Item #44.



recognizing the authority of the General' Assembly to
*/

alter the rules and regulations was withdrawn becau'se

Article 2(1) of the Statute was "broad enough to give

sufficient scope to the General Assembly . . . to carry

out the necessary functions of the United Nations, in

spite of the fact that such action might require changes

and reductions in the existing benefits granted to the

staff."

Thus, the Assembly expressed its concern that

the creation of the Tribunal not be viewed as restricting

its legislative authority to alter the employment

practices of the Organization. But there is no clear

The proposed amendment provided that "Nothing
tn this Statute shall be construed in any way as a
limitation on the authority of the General Assembly . . .
to alter at any time the rules and regulations of the
Organization including, but not limited to, the authority
to .reduce salaries, allowances and other benefits to which.
staff members may have been entitled." A/C.5/L.4 Rev. 2,
reproduced in U.N.G.A.O.R., 4th Session, Fifth Committee,
Annexes, Agenda Item #44, p. 165, as cited in Memorandum
from Erik Suy to Helmut Debatin dated October 3, 1977
at p. 3.

A/C.5/SR.214, paragraph 40, as cited in Memorandum
Yrom Erik Suy to Helmut Debatin dated October 3, 1977 at
p. 3. It appears that this sensitivity regarding the
authority of the General Assembly was the result of the
earlier decision by the League of Nations Administrative
Tribunal in Mayras v. Secretariat of the League of Nations,
Judgment No. 24 (Vebruary 25, 1946), which purported to
limit the authority of the League's Assembly to legislate
changes in employment practices. See M. Akehurst, The Law
Governing Employment In International OrgaIizations (1967)
at pp. 210-14; Statement By he U.N. Secretary-General, I.C.J.
Pleadings, United Nations Administrative Tribunal, at
pp. 221-26.



evidence of the Assembly's intention to limit the

jurisdiction of the Tribunal, as opposed to protectihg

its legislative power by limitations of substantive

law. In view of this ambiguity, the broad terms of

the grant of jurisdiction support the assertion of

jurisdiction by the Tribunal over such controversies,

even if the claims are ultimately destined to fail on

the merits.

II. The Decisions of the. International
Court of Justice and the U.N.
Tribunal

In the Effect of Awards case, the I.C.J.

gave an advisory opinion at the request of the Assembly

that the Assembly could not refuse to give effect to an

award of compensation made by the Tribunal to a staff

member whose employment had been terminated without his

consent. The I.C.J. stated that the Assembly, as part of

the U.N., is legally bound by judgments of the Tribunal

against the Secretary-General, who represents the Organiza-
*/

tion. The Court specifically rejected the contention that

the Assembly's legislative powers, particularly its power

over the budget, would be unacceptably constrained by such

decisions of the Tribunal:

See Effect of Awards, supra at p. 53.



[TIhe function of approving the
budget does not mean that the General
Assembly has an absolute power to, approve
or disapprove the expenditure proposed
to it; for some part of that expenditure
arises out of obligations already incurred
by the Organization, and to this extent
the General Assembly has no alternative
but to honour these engagements. The
question, therefore, to be decided by
the Court is whether these obligations
comprise the awards of compensation made
by the Administrative Tribunal in favor
of staff members. The reply to this
question must be in the affirmative. */

The Effect of Awards case 'considered the effect

of Tribunal decisions regarding disputed actions of the

Secretary-General, not the Assembly. It, therefore,

does not speak directly to the propriety of review by the

Tribunal of acts of the Assembly. Nevertheless, it has

implications which are germane to this issue. First, the

I.C.J. recognized the concept of obligations of the

Organization that were not subject to being lawfully over-

turned by the Assembly. This in turn implies that acts of

the Assembly can be the subject of employment disputes,

Id. at p. 59.

Before its request for an advisory opinion,
S0wever, the Assembly enacted changes in the Staff Regula-
tions which expanded the Secretary-General's powers to
dismiss employees. See M. Cohen, The United Nations
Secretariat -- Some Constitutional and Administrative
Developments, 49 Am. J. Int. L. 295, 309-12 (1955). To
our knowledge, these changes were .never challenged before
the Tribunal.



which, under the Tribunal's grant of jurisdiction, would

be subject to review by the Tribunal. Second, the I.C.J.

clearly held that insofar as disputes encompassed within

the Tribunal's grant of jurisdiction are concerned, it

is of no significance that the Tribunal was created, and

could be abolished, by the Assembly. As long as such a

judicial organ remains in existence, its judgments in the

context of particular disputes are paramount to those of

the Assembly. These views would appear to. contradict

any contention that the Tribunal is not competent to

review legislative acts of the Assembly.

The Tribunal has never, to our knowledge, decided

any case which challenges the legality of any act of the

Assembly. Neither are we aware of any decision in which

it chose not to exercise jurisdiction over such a dispute.

It has, however, accepted jurisdiction over other, non-U.N.,

cases which involved its review of actions of the

legislative body of an organization. Thus, in Puvrez

v. Secretary-General of the International Civil Aviation

Organization, Judgment No. 82 (December 4, 1961, the

Tribunal reviewed on the merits a claim based upon the

Secretary-General's enforcement of the I.C.A.O. Council's

decision to alter the rules regarding dependency



allowances.

It would, therefore, appear that 'the pertinent

decisions of the I.C.J. and the Tribunal do not inhibit

the Tribunal from exercising the authority, under

its jurisdictional grant, to review acts of the Assembly

in the context of individual labor disputes.

III. Conclusion

In summary, we believe that, while there

can be no clear-cut answer to your question, there is

no apparent obstacle to the assertion by the U.N. Tribunal

of jurisdiction over disputes relating to legislative

acts of the U.N. General Assembly. Although the legislative

history of the Statute creating the Tribunal might support

an argument that jurisdiction was not granted over disputes

involving legislative acts changing employment practices,

the Statute's provisions and the relevant judicial decisions

would provide substantial support for the Tribunal if it

*/ See also Mankiewicz v. Secretary-Generalf of the
International Civil Aviation Orqanization, Judgment No. 110
(October 20, 1967) (review of same legislative act of I.C.A.O.
Council). Cf. Poulain d'Andecv v. Food and Agr.culture
Organization, I.L.O. Judgment No. 51 (September 23, 1960)
I.L.O. Tribunal review of F.A.O. Council's decision to amend

non-resident's allowance); Lamadie v. International Patent
Institute, I.L.O. Judgment No. 365 (November 13, 1978) (I.L.O.
Tribunal review of rules applied to staff after merger of I.P.I.
into European Patent Office; the Tribunal bxplicitly rejected
the contention that it was not competent to review the dispute).



chose to entertain such cases.

As stated earlier, however, this judgment

regarding the jurisdiction of the Tribunal has no

bearing upon the consideration by the Tribunal of the

merits of such controversies. Although we do not

address that issue in this memorandum, the legislative

history of the Statute of the U.N. Tribunal clearly

supports the view that in creating such a Tribunal,

the Assembly had no intent to relinquish its legisla-

tive authority to alter rules and regulations affecting

the U.N. staff.

WILMER, CUTLER & PICKERING


