Draft Document Shared for Consultation Purposes Only — Not for Redistribution

Guidelines for the Development of
a Policy for Managing Unsolicited
Proposals in Infrastructure
Projects

@ THE WORLD BANK

IBRD ¢« IDA | WORLD BANK GROUP




Draft Document Shared for Consultation Purposes Only — Not for Redistribution

TABLE OF CONTENTS

Part A: An Introduction to USPs

1 Introduction to USPs ......cciiiiiiiiiiiiiirrrn 8
1.1 WhatiS @USP? e 8
1.2 Privately Vs. Publicly Initiated PPPS ........ooiiie e 8
1.3 The Opportunities and Challenges of USPS .........ccciiiiiiiiiiiiieceeeee e 8
2 Guiding Principles of a USP Policy......cceuuuueiiiiiiiiiiireccn s 13
2.1 o0 o) el =T Y=y R SPSOPRRR 13
2.2 ValUB FOIr IMONEBY ...ttt ettt et e et e e e na e eneeeneenneeenes 14
2.3 AFFOIrA@DIlITY ... e 14
2.4 Fair Market PriCing ......ooeioeeceeee et 14
2.5 Transparency and Accountability ... 16
2.6 Alignment of PPP and USP Procedures............cciiiiiiiiiiiiicieccseesesee e 16
3  Considerations Prior to Drafting the USP Policy ...........coiiimmmiiiiiimmniiiinec e 18
3.1 Establishing a USP Enabling Environment............ccoooiiiiiii e 18
3.2 Developing @ USP POlICY ......couoiiiii s 19
3.3 High-Level POliCy DECISIONS. .....civiiiieiiiiiteeiee sttt 20

Part B: Developing a USP Policy

1 USP Policy: Defining the Parameters ..........ccviimmmmmesiiinnisnnss e 28
11 Determine the Objectives of the USP POliCY ........cccoiiiiiiiiiiieceeee e 29
1.2 Define the Scope of the USP POlIiCY ......cuiiiiiiiiii e 29
1.3 Articulate the GUIding PrinCiples ........ ..o 31
2 Stage One: SUDMISSION ......cciuuiiiiiiiic i 34
2.1 Define Roles and Responsibilities ..........c.coiiiiriiieiie e 35
2.2 Establish SUbMIiSSiON Procedures ............ooiiiiiiiii e 35
2.3 DueDiligence Criteria and Requests for Qualifications...........cccccvvveiinicninieninccieee, 40
2.4  Establish Intellectual Property and Disclosure Provisions.........ccccocceeeieeeieeesieeesieeene 42
2.5 Establish a Compliance Check ... 43
3 Stage Two: Evaluation .........ccoiiieiiiieiiiiiiiri s e 45
3.1 Define Roles and Responsibilities ..........c.couiiiiiiiiiie e 46
3.2 Define Evaluation ProCEAUIES .........c.eiiiiii ittt 47
3.3 Determine Project Development and Procurement Methods...........ccocevciiiiinicnieennn. 49
3.4  Outline Approvals and Disclosure ReqUIr€MENTS. ........coviiiiieiiiiiieiienee e 50
4 Stage Three: Project Development .......ccceuciiiiiiniiiiiimisiniri e 52
4.1 Define Roles and Responsibilities..........ccoiiiiriiieiie e 53
4.2 Determine Project-Development Procedures .........cccoveeiiienieieieiieesee e 56
4.3 Specify Disclosure Requirements and AppProvals.........ccceceeiiriiieiecnieie e 59



Draft Document Shared for Consultation Purposes Only — Not for Redistribution

5  Stage Four: Procurement ..........cccoiiiuiiiimiiiiiein i s e 62
5.1 Define Roles and Responsibilities ..........cocviiiiiiiiiiciie e 63
5.2 Define Procurement-Preparation ReEqUIrEMENTS .........cocueiiieiieiiieieesee e 66
5.3  Specify Procurement Procedures ...........ccooiiiiiiieiiiiiciiceeesesee e 68
5.4  Approvals and Disclosure REQUIrEMENTS ......c..eiiiuiieiiiieiiee e 72
Part C: Toolkit

1 Determining Submission Requirements..........cccceeiiimmuuiiiimmnir e 76
2 Determining the USP Review Fee .........couuuiiiiiminiiiiiniiiniirrirrsss e 77
3 Compliance Check FOrM.....cccuuuiiiiiiuiiniirie s e 78
4 Detailed Evaluation Criteria.......cccoieeueiirmiiricrireereres e s s e re s s e s e e s rn s e rma s ermn s 79
5 EValuation FOrM ...t s e e e e e s e s e s e s e e ennnens 81
6 Project-Development Agreement .........ccuuuiiiimmniinimmmsinir e 82
7 Incentives During the Competitive Tender.........c.ooovuuiiiiiiiiiiiiii e, 84
8 Disclosure Throughout the USP Process .........ccuuuiiiimmmniiiimmnsinissns s 85
9 Benchmarking in the USP Process.........cccceiiiimmmmiiiiinimninirissessss e 86
10 Market Testing in the USP Process.........ccucciiiimmniiiiiiiininiiisi s essaies 89

Part D: USP References

1

2

3

USP Policies, Laws and GUIdelings .........c.ccouieieiiiniiiciecie e e e e e e 9%
USP Key Policy DECISIONS ...cuuuireuiireiiiieirin s s s s s s s s rea s raa s enas 97
USP Literature «..ceeieeiii it re s st e s s s s s e s e s e s e s e s e m s e na s nasrnnsrnnsennnnns 105



Draft Document Shared for Consultation Purposes Only — Not for Redistribution

Tables

Table 1: OVerview Of POLICY DECISIONS ...........ccuereeieeiieesiiesiee sttt ettt ettt ettt ettt 28
Table 2: Key Policy Decisions During SUBMISSION SEAQGE.............cccooieiiiiiiiie e 34
Table 3: Policy Decisions During the Evaluation STAGE ..............ccceeueeiiemeenieeniesiiesieseeeieesee e 45
Table 4: Policy Decisions During the Project-Development Stage ...............cccccoiioiiiiiiciiiciniciiiccceece 52
Table 5: Key Policy Decisions During the Procurement StAGe ...............cccuvuereeneeseeneeneeseeseeneesieenieesneen 62
Textboxes

Box 1: Alternative Solutions for ENcouraging INNOVALION...............cccueereesiemeesiesiesieesieesiee e 9
Box 2: Introducing Benchmarking and Market TeSting .............ccccooe oo 15
B0ox 3: AAVANtAGes Of A USP POLICY ........coueiieiiiiieeieeet ettt 19
Box 4: Possible Objectives Of a USP POLICY .............ccccoiiiieeiiieeeee e 20
Box 5: Determining WHether t0 ACCEPT USPS..........ccuuiiiiiieiet ettt 21
Box 6: Policy Decision: Defining the Nature of USPS RECEIVEd ...............cccuevirireecreiiiiniecesi e 22
Box 7: Harmonizing the USP Policy and PPP PoliCy/Framework ...............cccucurciriiiciioisciscisii e 23
Box 8: Project Development Methods in the USP POLICY ............c.cccccoooiioiiiiiieeeeec e 24
Box 9: Procurement Methods in the USP POLICY ............c.ccccouuiiiiiiiiiiiietst sttt 25
Box 10: Use of Incentives DUIING PrOCUIEMENT............c..ccecueiuiiireeiesiisieeieeie sttt 25
Box 11: Defining Whether USPs Should Access Government SUPPOIt............cccuciuecrieirieerieineeneeneeneeninens 31
Box 12: Articulating the Guiding Principles of the USP POlICY .............cccecueeiiiiiieieiiiieieeee e 32
Box 13: Policy Considerations in Establishing Submission ReqUIrements ..............c.cccocevverccrienicnieeninennns 37
Box 14: Hiring Advisors and Avoiding Conflicts Of iNterest...........c.ccooeiuereeceninieieee et 53
Box 15: Guidelines to Determine Which Studies the USP Proponent May Develop ..............cccccouveevvencenne. 55
Box 16: Advantages of Higher Disclosure Requirements for USPS..........c...ccuouiiiiiiioiie et 60
Box 17: Selecting a Procurement MEtROM ............c.cccuiiuiioiiiiiet ettt 64
Figures

Figure 1: The Structure of the GUIAELINES ................cccoiiiiiiiiiiiii e 6
Figure 2: USP GUIING PHNCIDIES ............coueiiieieeeee e 13
Figure 3: USP ENQbliNg ENVIFONMENT ..........cccuiiiiiiieiet sttt 18
FIQUIE 4: USP PrOCESS FIOW ...ttt ettt 33
Figure 5: OVervieW Of TOOIKI ............ooeiieiieee ettt 75


file:///C:/Users/Pauline%20Hovy/Dropbox%20(IMG%20Rebel)/Unsolicited%20Proposals%20-%20PPIAF/Phase%202/Phase%23_Toc476650860

Draft Document Shared for Consultation Purposes Only — Not for Redistribution

The Guidelines

Overview of the Guidelines

These Guidelines for the Development of a Policy for Managing Unsolicited Proposals in
Infrastructure Projects (hereafter referred to as the Guidelines) provide a framework for
managing unsolicited proposals (USPs) for infrastructure projects. * They include
recommendations and considerations for developing a USP Policy. The recommendations are
based on an in-depth review of global best practices with USP policies and USP projects,
summarized in the Experience Review Report (hereafter the Experience Review).

How to Use the Guidelines

Governments are advised to read the Guidelines in parallel with the Experience Review. The
structure of the Guidelines is presented in Figure 1 (below).

Importance of Country-Specific Contexts

Governments are advised to consider their country’s unique circumstances before adopting
any recommendations provided in the Guidelines, because country-specific factors* affect the
relative appropriateness of various USP Policy features.

Importance of Expert Oversight

The Guidelines cannot prescribe precise courses of action, or recommend policies that will
apply to each jurisdiction or context. Governments are advised to formulate their USP Policy
in close consultation with experienced and well-resourced professionals. These may include
government officials, external advisors, multilateral advisors, or a combination thereof.

* AUSP s a proposal for aninfrastructure project that is developed by a Private Entity and presented to a government agency without
an explicit request from the government. For a detailed definition of USPs, please refer to Chaptera.
2 Context-specific factors may include: the current state of the country’s infrastructure and its future infrastructure needs; the
government’s technical, institutional and financial capacity to deliver infrastructure projects; the extent to which a PPP enabling
environmentis already in place; the government’s experience with both publicly and privately initiated PPPs; the government’s ability
to guarantee transparency and accountability; and the private sector’s size, experience, and ability to work transparently in tandem
with the government.
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Figure 1: The Structure of the Guidelines
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PART A: An Introduction to USPs
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1 Introduction to USPs

This chapter introduces unsolicited proposals for infrastructure projects; provides an overview of
the differences between privately and publicly initiated public-private partnerships (PPPs); and
highlights some of the challenges and opportunities associated with USPs. It also presents
alternative solutions to achieving some of the objectives for which governments tend to accept
USPs.

1.2  Whatisa USP?

Traditionally, the government involves the private sector in infrastructure development through
a government planning process. A government agency develops an idea for a project that
responds to an identified infrastructure challenge, after which it prepares and develops the
project (together with its external advisors). It subsequently launches a competitive tender to
engage the most qualified private-sector bidder to implement the project.

USPs are an alternative to the public planning process. In the case of a USP, a Private Entity
reaches out to a Public Agency with a proposal for an infrastructure project, without having
received an explicit request or invitation from the government to do so.

1.2 Privately Vs. Publicly Initiated PPPs

In a government planning process, public agencies identify and develop projects that align with
infrastructure plans and with identified societal and economic needs. When a Private Entity
submits a project idea, however, it may not automatically align with the government’s needs.
Although aligning public and private interests is also a challenge in publicly initiated PPPs, the
challenge may be exacerbated for privately initiated PPPs due to the Public Agency’s lack of
involvement in the origination of the project.

When a Private Entity submits a USP, the government’s role is therefore to ensure that the
project is structured to meet economic and societal needs and tendered to ensure fair terms,
conditions, and pricing. To ensure that a PPP contract resulting from a USP is satisfactory to the
government, the Public Agency must apply additional checks and balances to strengthen its
oversight role. The purpose of these Guidelines is to provide governments with guidance on
ensuring that a PPP contract resulting from a USP is fair and affordable.

1.3 The Opportunities and Challenges of USPs

Privately initiated PPPs often experience different (and potentially exacerbated) challenges
during the Project Development and Procurement stages. However, privately initiated PPPs may
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also provide new solutions to infrastructure needs. This section discusses the opportunities and
challenges of USPs in greater detail.

1.3.1 OPPORTUNITIES OF USPs

Privately initiated PPPs may allow governments to better identify and prioritize projects in their
PPP pipeline; generate innovative solutions to infrastructure challenges; and help overcome
challenges related to early-stage project assessment. However, USPs are not the only
mechanism to achieve these objectives; alternative options are discussed below.

PPP Pipeline: USPs may help governments identify and prioritize projects for the
government planning process.

Identifying viable infrastructure projects requires significant technical, institutional and financial
resources. Many governments lack the necessary resources to generate projects that both (1)
address critical infrastructure gaps and (2) are expected to be feasible and suitable for PPP
delivery.3 By allowing private entities to propose project ideas, an appropriately designed USP
process can harness the private sector’s interest in identifying viable project solutions.

This can also be achieved without the use of USPs: Governments can (1) hire external advisors to
identify infrastructure gaps and propose project solutions, and/or (2) organize formalized
processes to solicit project ideas from the private sector (hereafter referred to as idea
competitions).

Innovation: USPs may expand the range of potential solutions to address infrastructure
gaps.

A well-designed USP process may stimulate innovation by encouraging private entities or other
organizations to propose new technologies or solutions. Private providers of technology may
have more knowledge about potential solutions to infrastructure challenges than public officials.
Allowing these entities to present their ideas may generate smarter and more sustainable and
cost-effective solutions.

USPs are not the only mechanism, however, to stimulate innovation (see Box 1: Alternative
Solutions for Encouraging Innovation below).

Box 1: Alternative Solutions for Encouraging Innovation

Alternative solutions to encouraging innovation in PPPs include:

J'.’, Idea In an idea competition, the Public Agency specifies a broad
= Competition infrastructure challenge (e.g., city congestion) and invites private
entities to submit ideas for specific projects. Idea competitions help

3 Unsolicited Proposals — An Exception to Public Initiation of Infrastructure PPPs, PPPIRC, 2014, http://ppp.worldbank.org/public-
private-partnership/library/unsolicited-proposals-%E2%80%93-exception-public-initiation-infrastructure-ppps
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bring private-sector innovation into the project conceptualization
stage. Unlike with USPs, the firm that develops the winning project
idea typically has no further role in project development,
structuring and implementation.

a@@s» Request for ARequestforinformationisa standardized process with a two-fold
“am™  Information purpose: (1) gathering written information about the technical
capabilities of potential bidders, and (2) soliciting feedback from

potential bidders on project scoping and structuring.

a Output PPP delivery models allow the Public Agency to specify the outputs
@ Specifications or results that must be met by the private entity, rather than
prescribing detailed technical inputs. When PPP contracts are
based on output-based specifications, they provide wider scope for
innovation, because they incentivize bidders to develop innovative

or creative solutions to meet these specifications.

Multi-Stage A multi-stage procurement process allows interaction between the

Procurement  Public Agency and bidders. A multi-stage procurement process,

Process which can range from simple Q&As to competitive dialogue
rounds, can help ensure that solutions are aligned to needs and that
they improve the quality of the final proposals.

Early-Stage Project Assessment: USPs may help the government assess the preliminary
feasibility of a proposed project.

During the early stages of the PPP process, the Public Agency must undertake preliminary
feasibility studies (or pre-feasibility studies) to determine whether a project is the optimal
solution to an infrastructure challenge (the economic perspective) and is expected to be feasible
(the financial, technical and legal perspectives). Although developing these initial studies
requires less technical capacity than developing detailed feasibility studies later in the PPP
process, many governments do not have the resources to develop them.

A well-designed USP process can partially mitigate these challenges by requiring the USP
Proponent to develop preliminary feasibility studies as part of the USP submission.* USPs are not
the only mechanism, however, to overcome the challenges associated with developing
preliminary feasibility studies; governments are encouraged to hire external advisors to assist
them in this process.

4The Public Agency's role is then to: (1) ensure that the project is in line with infrastructure plans; (2) review the preliminary studies
(together with external advisors); and (3) evaluate whether the proposed project can move onto a more detailed project development
phase. Refer to Part B for more information.

10
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Preliminary Indication of Market Interest: USPs can allow the government to assess market
interest in specific projects and engage with the private sector regarding potential risks and
opportunities.

Governments with nascent PPP programs may face challenges associated with: (1) attracting
private-sector interest in the PPP program, or (2) identifying which projects may generate
market interest and could be viable for PPP delivery. Accepting USPs provides a signal that the
government has an interest in receiving private-sector ideas. Furthermore, USPs act as a signal
that the private sector has an interest in a project and that it could potentially be structured as a
PPP. When the USP process involves opportunities for market testing, * it also provides
opportunities to have a dialogue with private entities about the risks and opportunities
associated with the project and the business environment.

Aside from USPs, a well-structured, publicly initiated PPP process also provides opportunities to
test the market and solicit private-sector feedback.

1.3.2 CHALLENGES OF USPs

Although USPs may present opportunities, they also introduce potential challenges. Some of
these are institutional—for example, governments must allocate resources to enable USPs to
move through required procedures and approvals. Other challenges are related to aligning public
and private interests, because a project idea initiated by a Private Entity must meet public
objectives. Finally, the Public Agency may need to overcome adverse perceptions associated
with USPs.

Public-Sector Capacity: USPs often exacerbate a lack of technical capacity to evaluate,
prepare, procure and implement PPPs.

Many governments believe that USPs enable them to overcome public capacity constraints in
the PPP process. Evidence shows, however, that USPs often exacerbate capacity challenges.®
Because the USP Proponent proposes the project concept and prepares elements of the project,
information asymmetries arise between the Public Agency and the USP Proponent. When the
USP Proponent has a greater understanding of the project than the Public Agency, the agency’s
bargaining position during project development and procurement is weakened. Ensuring that a
PPP contract originating from a USP generates Value for Money and meets the public interest is
therefore more challenging and often requires greater technical capacity than a publicly initiated
PPP.

5 Tool 10: Market Testing in the USP Process provides further guidance on market testing.
6 For more information on the USP capacity challenge, refer to Chapter 7.3.1. of the Experience Review Report.

11
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Institutional Capacity: USPs often exacerbate institutional challenges related to managing
USP submissions.

Many governments face institutional challenges when they receive a large (and potentially
unmanageable) number of USPs, many of which may not further the public interest. USPs often
distract government officials from their stated priorities and may divert limited financial and
human resources.’

Competition: Governments often struggle to attract market interest when competitively
procuring a project that initiated as a USP.

Research shows that competitively procuring a PPP is more likely to generate a fair market price
and Value for Money than directly negotiating a PPP contract.® Creating these competitive
conditions is more difficult for a USP because (1) the USP Proponent has greater access to and
control over project information (information asymmetry), and (2) potential competing bidders
may be reluctant to develop a bid if they feel the USP Proponent has a significant advantage.
Generating equal bidding conditions is particularly difficult when (1) the USP Proponent has an
active role during project development; (2) the USP Proponent has the right to match competing
bids or receives a significant bonus during bid evaluation;® and/or (3) competing bidders are not
provided with sufficient time to prepare bids or equal access to information.

Corruption: USPs are often associated (or perceived to be associated) with corruption, which
can result in the projects not being in the public interest, or challenged for legal or political
reasons.

USPs are frequently subject to allegations of corruption or nepotism, particularly when directly
negotiated. Some of these allegations may be based on actual irregularities, which can result in
expensive and poor-quality projects. Complaints by stakeholders may also refer to a lack of
transparency, lack of access to information, or a lack of due diligence by the government. Due to
these problems, privately initiated PPPs are often vulnerable to being challenged for legal or
political reasons, often resulting in project delays or even cancellations.*

7 For more evidence regarding the institutional challenges related to USP submissions, refer to Chapter 3 of the Experience Review
Report.

8 Unsolicited Proposals — An Exception to Public Initiation of Infrastructure PPPs, PPPIRC, 2014, http://ppp.worldbank.org/public-
private-partnership/library/unsolicited-proposals-%E 2%80%g3-exception-public-initiation-infrastructure-ppps

9 For more information about incentives given during a tender that originated from a USP, refer to Chapter 3.3.5 of Part A and Tool 7
of Part C.

10 Refer to Chapter 6.3. of the Experience Review for more detail regarding allegations of corruption resulting in legal and political
challenges for directly negotiated USP projects.

12
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2 Guiding Principles of a USP Policy

Establishing clear and effective guiding principles is a critical step towards ensuring that a USP
Policy results in projects that provide societal benefits at an affordable cost. Experience has
shown that it can be challenging for governments to achieve these objectives for publicly
initiated PPPs.** As discussed in Chapter 1, these challenges are potentially exacerbated in the
case of USPs, which may require additional due diligence to ensure they meet these public
objectives.

Figure 2: USP Guiding Principles

USP Guiding Principles

. . Transparency Alignment of
Public Interest Vlalgs:or Aff:rljgililit Fa:rli\gianrket and PPP and USP
Y Y 9 Accountability Procedures

This chapter presents six Guiding Principles that are critical for the management of USPs. They
should be adapted by governments to fit local contexts. The principles are relevant throughout
the USP Process—from Evaluation through Project development, Procurement and
implementation. Guiding Principles should also be embedded in the approvals and decision-
making processes that are required for the USP project to move on to the next stage of the USP
Process.

2.1 Public Interest

A USP project must align with national infrastructure priorities and meet a real societal and
economic need.

When a project concept originates from the private sector, the Public Agency must ensure that
the proposed project satisfies public interest criteria. The assessment of public interest is most
relevant during the initial stages of USP Evaluation, but it should be reconfirmed throughout the
Project Development and Procurement stages. If the Public Agency believes that other project
solutions may better address the societal need, it should either reject the USP or propose
amendments to align it with public needs.

1 Challenges associated with publicly initiated PPPs may include difficulties evaluating and managing the fiscal implications of
projects; loss of control over project planning; and difficulties associated with organizing a high-quality procurement and effectively
monitoring the PPP contract. For more information, refer to Public-Private Partnerships Reference Guide Version 2.0, p32, accessible
at: https://library.pppknowledgelab.org/Knowledge%2oLab/documents/248o/doload

13
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2.2 Value for Money

Governments should only structure USP projects as PPPs if the they are expected to
generate greater Value for Money under PPP delivery than under conventional delivery.

Generating Value for Money from a USP requires greater technical capacity than doing so from
a publicly initiated PPP. Because the USP Proponent proposes the project idea and may develop
elements of the project, it often has a greater understanding of the project than the Public
Agency. The government often finds itself in a weaker negotiating position due to these
information asymmetries. Additionally, USP Proponents may scope the project to meet their
own competitive advantages, which could limit market interest, competition, and thereby Value
for Money. To mitigate these risks, the government will need to assess the reasonableness of
costs and risk allocation; ensure a tender process with equal bidding conditions; and negotiate a
contract that protects the expected Value for Money. Value for Money assessments (or their
equivalent) should therefore inform key approvals throughout the USP process.

2.3 Affordability

Governments must understand a USP’s impact on public finances, including whether fiscal
liabilities are acceptable and risks are sufficiently manageable.

USP Proponents may submit USPs that request direct or indirect government support. The same
criteria to assess fiscal affordability should be applied to USPs as to publicly initiated PPPs. The
government will need to assess the direct and contingent liabilities associated with the USP and
determine whether these can be adequately managed throughout the PPP contract term. This
task may be more challenging for USPs than for publicly initiated PPPs due to information
asymmetry. The government will need to develop the technical capacity (either directly or
through external advisors) to understand the project’s fiscal liabilities and the risks retained by
the government, and negotiate a contract that limits unexpected liabilities.*?

2.4 Fair Market Pricing

Governments must ensure that PPP contracts resulting from USPs reflect market prices,
avoid excessive private returns, and include arisk allocation appropriate for the government.

An assessment of fair market pricing begins during the early stages of the USP process. The
Guidelines advise that the Public Agency use benchmarking (see Tool 9: Benchmarking in the
USP Process) to assess whether a USP submission contains acceptable terms. If benchmarking

12 Should the government not have the capacity to assess, manage and negotiate the fiscal liabilities associated with the PPP
contract, the government is advised to either hire experienced external advisors or to prohibit USPs until public agencies have the
capacity to protect the public interest.

14
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does not provide sufficient information, the Public Agency may use market testing to solicit
feedback on prices and terms.

Like publicly initiated PPP projects, USP projects are more likely to generate a fair market price
when they are procured in a competitive tender that attracts more than one bidder. It can be
challenging to guarantee equal bidding conditions, however, when information asymmetries
exist between the USP Proponent and other bidders.3 Competition will likely be further reduced
when the Public Agency fails to provide competing bidders with sufficient time to prepare bids,
or provides significant incentives* to the USP Proponent. Market testing can be used to
determine whether there is likely to be market interest in a project, informing the decision about
whether to organize a competitive tender.

If market testing demonstrates a lack of market interest,*s governments may negotiate a PPP
contract directly with the USP Proponent. In a direct negotiation, the Public Agency will not be
able to compare the price proposed by the USP Proponent with prices proposed by other bidders.
Therefore, it will need to rely on alternative approaches to ensuring that the contract represents
a fair market price. These alternative approaches include (1) benchmarking and (2) introducing
competition in specific sub-contracts of the project.*

Box 2: Introducing Benchmarking and Market Testing

What is Benchmarking?

.I Benchmarking refers to identifying and qualitatively and/or quantitatively

= I_ = analyzing projects in similar sectors and market settings. Benchmarking allows
the Public Agency (and its external advisors) to draw comparisons with the USP
project. The comparison can focus on the type of solution being proposed, the
cost components, the proposed timelines, the proposed risk allocation, and the
extent of market interest.

What is Market Testing?

J{. Market testing refers to interactions between the Public Agency and private
i entities to solicit feedback on the USP project. Market testing can focus on the
A type of solution proposed; the cost components; the timelines; the proposed
risk allocation; and the extent to which private entities would be interested in

bidding. Market testing requires the Public Agency to disclose information

13 Information asymmetries are particularly strong if the USP Proponent was involved in project development.

14 Refer to Chapter 3.3.5, Policy Decision 5: Which Procurement Methods will the USP Policy Allow? of Part A for more information
regarding incentives during a competitive tender.

35 As described in Part B of the Guidelines, the likelihood of generating market interest in a competitive tender is first assessed
through benchmarking exercises, and subsequently through market testing (if benchmarking does not yield sufficient information).
% For further guidance on awarding subcontracts via a competitive process, refer to Chapter 5.3.3: Specify Direct-Negotiation
Procedures of Part B of the Guidelines.
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about the USP project and should therefore be undertaken as part of a
formalized and carefully managed process. The process should align with the
government’s communication strategy for the USP Policy. These Guidelines
recommend that market testing only be used where benchmarking is not able
to provide the required information.

Tool 9: Benchmarking in the USP Process and Tool 10: Market Testing in the USP Process provide
guidance on benchmarking and market testing, respectively, for a USP project.

2.5 Transparency and Accountability

Governments should disclose all relevant project information to allay stakeholder concerns
regarding transparency and accountability.

To ensure transparency and accountability, public agencies must disclose information
throughout the PPP Process.*” Disclosure is even more important for USP projects, which are
often subject to stakeholder concerns about the fairness of the deal; the public need for the
project; accountability of public expenditure; and even misappropriation of funds. Disclosure is
particularly important for directly negotiated USPs, which often are negotiated behind closed
doors. Perceptions of corruption and irregular processes will likely reduce public support and
private-sector interest in participating in PPP tenders. To mitigate these risks, governments
should stipulate which documents must be made public throughout the USP process; carry out
stakeholder awareness campaigns; establish mechanisms to ensure accountability in the USP
Policy; and ensure that bid evaluations are undertaken impartially, with prompt disclosure of
results.

Tool 8: Disclosure Throughout the USP Process provides guidance on disclosure throughout the
USP Process.

2.6 Alignment of PPP and USP Procedures

Governments should align PPP and USP policies to increase stakeholder support, enhance
market interest, and ensure consistency in public decision-making.

There are important benefits to ensuring consistency between PPP and USP procedures, or even
integrating them into one policy:

17According to a 2015 World Bank report, disclosure throughout the PPP Process proffers benefits, including “greater accountability
in expenditure, higher level of confidence in the fairness of the process, better quality of bids, and the potential for the formulation
of improved policies and practice relating to PPP in the long run.” A Framework for Disclosure in Public Private Partnerships,” World
Bank Group, 2015, available at: http://pubdocs.worldbank.org/en/773541448296707678/Disclosure-in-PPPs-Framework.pdf [last
visited: August 22, 2016].
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Harmonizing procedures has important benefits for ensuring stakeholder support for a
USP. When USPs are subject to the same checks and balances as publicly initiated PPPs,
stakeholders are less likely to see USPs as controversial. By showing that USPs are
subject to the same level of scrutiny, stakeholders can be ensured that project decisions
will be equally robust, regardless of how the project was initiated.

Harmonizing procedures also has important benefits for the consistency and
effectiveness of government oversight, and will likely reduce public transaction costs.

Finally, harmonizing procedures reduces complexity for private entities that may submit
bids for both privately and publicly initiated projects. This may increase private-sector
interest in tender processes and reduce private transaction costs, because bidders do not
need to become familiar with two different processes.

17
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3 Considerations Prior to Drafting the USP
Policy

This chapter provides an overview of the institutional and political environment that is required
to successfully implement and operationalize a USP Policy. It also highlights the five key policy
decisions that will need to be taken prior to beginning to draft the USP Policy.

3.1 Establishing a USP Enabling Environment

The effectiveness of a USP Policy will be influenced by the wider institutional and political
environment. Governments must ensure that the development of their USP Policy is
accompanied by (1) an effective PPP regulatory framework that follows international best
practice;*® (2) an effective institutional organization that governs both publicly and privately
initiated PPPs; and (3) the development of institutional and human capacity for the public
officials and agencies tasked with PPP development and implementation.

Figure 3: USP Enabling Environment

USP Enabling Environment

PPP Regulatory/Policy

Framework Institutional Organization Institutional Capacity

3.1.1 PPP REGULATORY AND PoOLICY FRAMEWORK

The success of the USP Policy will partly be determined by the effectiveness of the PPP
regulatory and policy framework. A USP Policy should complement this framework, addressing
only the areas that are specific to privately initiated PPPs. For elements that are common to both
publicly and privately initiated PPPs, governments should refer to the existing PPP
regulatory/policy framework.** Where a PPP regulatory/policy framework does not exist, or does
not follow international best practice, governments are advised to update the PPP framework
prior to, or in parallel with, the development of the USP Policy.

18 Note: The Guidelines use “PPP regulatory/policy framework” to refer to the combination of a jurisdiction’s PPP laws, regulations
and/or policies, recognizing that PPP frameworks vary between countries.

19 For additional guidance on which elements of the USP Policy can be harmonized with the PPP regulatory and policy framework,
refer to Chapter 3.3.3 of Part A: Policy Decision 3: How will the Government Incorporate the USP Policy in Existing Regulations?
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3.1.2 INSTITUTIONAL STRUCTURE

Successfully implementing a USP Policy requires an institutional structure that can manage both
publicly and privately initiated PPP projects. The institutional structure includes the government
agencies involved in PPP initiation, development, implementation and oversight. Each of these
entities should have a clear role and mandate at each stage of the PPP (and USP) Process to avoid
duplication of tasks and ensure the necessary checks and balances.?® Roles and mandates should
be consistent across both privately and publicly initiated PPPs.

3.1.3 INSTITUTIONAL CAPACITY

The effectiveness of the USP Policy will also depend on the technical skills and experience of the
public officials responsible for managing USPs. USPs require greater technical capacity than
publicly initiated PPPs, due to the challenges associated with information asymmetries and a
weaker government negotiating position. The staff of the mandated agencies or unit** will need
to evaluate and prioritize USPs; manage project development; and lead procurement.
Governments are advised to assess the technical capacity of the relevant staff when determining
whether to accept USPs, and, if necessary, devise strategies for increasing institutional capacity.

3.2 Developing a USP Policy

A USP Policy allows governments to articulate their policy on USPs; clearly define what
constitutes an acceptable USP; define the conditions and procedures that need to be followed;
and lay out the roles and mandates of the different agencies and institutions throughout the USP
process. Establishing a clear, consistent and transparent USP Policy has several advantages,
some of which are detailed in the box below.

Box 3: Advantages of a USP Policy

The purpose of a USP Policy is to ensure clarity, predictability, transparency and
accountability for both public agencies and private entities.

Private-Sector A USP Policy provides clarity to USP Proponents in terms of the
Interest: procedures and treatment of USPs, which helps foster and maintain
private-sector interest in the PPP program.

20 Effective checks and balances, including clear approval processes, help ensure that the project (whether publicly or privately
initiated) meets public interests and maximizes Value for Money.

2 |n some jurisdictions, a centralized PPP Unit will accept USPs, whereas in other jurisdictions, sectoral departments may also have
the mandate to accept and manage USPs.

19



Draft Document Shared for Consultation Purposes Only — Not for Redistribution

Transparency: A USP Policy provides guidance to public officials, helping them to process
USPs effectively and efficiently using consistent and transparent
procedures.

Public Interest: ~ AUSP Policy helps articulate the government’s policy objectives, ensuring
that submitted USPs are in line with the government’s infrastructure
priorities and development plans.

Governments are advised to articulate clear objectives for the USP Policy. The box below
provides several possible objectives for the USP Policy.

Box 4: Possible Objectives of a USP Policy
The possible objectives of a USP Policy may include:
Pipeline Increase the number of viable projects in the PPP pipeline.
Innovation  Increase innovation in the solutions used to address infrastructure gaps.

Preliminary Mitigate Public Agency planning bottlenecks, such as a lack of capacity to
Project develop preliminary assessments of projects.
Assessment

Additionally, governments are advised to clearly define the scope of the USP Policy. The
definition of USPs proposed by the Guidelines focuses on a proposal submitted by a Private
Entity without an explicit request by the government. However, there are specific subtypes of
USPs that governments typically exclude—projects in highly regulated markets or sectors (e.g.,
power, telecommunications, utilities and water); proposals resulting from bilateral or sovereign
agreements; and proposals based on resource-backed financing (e.g., the oil and gas or mining
sectors).

3.3 High-Level Policy Decisions

Although Part B of the Guidelines will present numerous policy decisions that must be made
throughout the USP process, this chapter presents the five most important decisions that will
shape the nature of the USP Policy. These will be discussed in more detail in Part B.

3.3.1 PoLicy DECISION 1: WILL THE GOVERNMENT ACCEPT USPs?

Governments must first decide whether to accept USPs as part of their overall PPP program. This
decision should be based on an informed understanding of the advantages and disadvantages of
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USPs (described in Chapter 1.3) as well as a country-specific assessment of whether the
advantages are likely to outweigh the disadvantages. Box 5 shows the main considerations for
determining whether to accept USPs.

Box 5: Determining Whether to Accept USPs

The key factors for governments to consider when deciding whether or not to allow USPs
include:

Is the Public Early-Stage Project Evaluation: Does the Public Agency have the
experience and technical capacity needed to evaluate and assess
preliminary financial, economic, technical, legal, and social and
environmental feasibility studies submitted by the USP Proponent? If
not, does it have access to external advisors to support the Public
Agency during the evaluation process?

Agency able to
protect the public
interest during the
evaluation,
development and
procurement of a Public-Interest Assessments: Does the Public Agency have the
USP project? experience and technical capacity to develop Economic Feasibility
Studies, Value for Money, and Affordability and Fiscal Impact
Assessments, or access to external advisors to help develop these
studies?

Project Structuring and Procurement: Does the Public Agency have
the experience and technical capacity to manage project development
and procurement, or access to external advisors to support the Public
Agency during project development and procurement?

Is the Public Disclosure: Are the disclosure requirements specified at each stage of
Agency able to the USP Process in line with international best practices?
ensure

transparency and Mandates: Are roles, responsibilities and mandates clearly defined

accountability throughout the stages of the USP Process?

throughout the

USP Process? Capacity: Does the Public Agency have the technical and institutional
capacity to adhere to the transparency requirements set out by the
USP Policy?

Precedents: Has the Public Agency experienced transparency-related
concerns with previous privately or publicly initiated PPP projects?

A government’s position on USPs should be clear, well-publicized, and consistently applied.??
This will help ensure that (1) private entities only spend resources when they know the

22 A government’s position on USPs does not necessarily need to be permanent—in fact, its approach may be adjusted and refined
based on actual experience.
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government will consider their proposals, fostering private-sector interest, and (2) public
agencies know whether to accept such proposals and how to respond to them in a consistent,
transparent and accountable manner.

3.3.2 PoLicy DECISION 2: WILL THE GOVERNMENT DEFINE THE PARAMETERS OF USP
SUBMISSIONS?

Governments may choose to encourage USP submissions that address specific infrastructure
challenges, geographic locations, sectors or technologies. By defining specific parameters, the
government may receive narrower USP submissions that correspond more closely with the
government’s objectives. The box below discusses different levels at which USP submission
parameters can be defined.

Box 6: Policy Decision: Defining the Nature of USPs Received?

The three levels at which USP submission parameters can be defined include:

Public definition of The Public Agency identifies and defines a project concept and
project concept allows private firms to submit proposals for the implementation
of the project.

Public definition of The Public Agency defines a wider infrastructure need or priority
infrastructure need and allows private firms to submit proposals for specific projects
that respond to that need.

Open solicitation The Public Agency does not provide guidance and considers any
type of privately initiated proposals regardless of whether or not
they correspond to a previously defined project concept or
infrastructure plan.

3.3.3 PoLicy DECISION 3: HOW WILL THE GOVERNMENT INCORPORATE THE USP POLICY IN
EXISTING REGULATIONS?

Once a government has decided to accept USPs, it must decide how to incorporate the USP
Policy in its existing regulatory framework. Governments may incorporate a USP Policy (1) in
procurement laws used for conventionally delivered projects (non-PPP-specific); (2) in PPP-
specific laws, regulations or policies; or (3) as a stand-alone USP Policy document. The Guidelines
recommend ensuring consistency across PPP and USP frameworks. Incorporating procedures for
both publicly and privately initiated PPPs in the same policy document may be the most effective

23 These options are not mutually exclusive and may be combined within a USP Policy.
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way to do this.** Integrating the two policies requires a robust PPP Policy—jurisdictions that do

not possess a robust PPP Policy are advised to develop a stand-alone USP Policy in the interim.

Box 7 shows some areas of the USP policy which can be integrated with the PPP Policy.

Box 7: Harmonizing the USP Policy and PPP Policy/Framework

PPP Process

PPP OBJECTIVES

PPP IDENTIFICATION & SCREENING

BUSINESS CASE

PROCUREME

USP Process

Areas to Harmonize

USP OBJECTIVES

SUBMISSION

z
o
'_
<
o)
-
<
>
w

PROJECT
DEVELOPMENT

PROCUREME
NT

The objectives and Guiding Principles of the PPP and USP policies
Stages of the PPP and USP processes

Institutional roles and responsibilities, including approvals by decision-making
bodies

Stakeholder engagement processes

Disclosure and transparency requirements

Pre-feasibility requirements used during PPP Identification and Screening,
with pre-feasibility requirements that are part of the USP-submission
requirements

Criteria used to assess and prioritize a PPP project during PPP Identification
and Screening, and USP Evaluation Criteria

Criteria used for screening the capability and experience of USP Proponent,
and those used to screen bidders for PPP projects

Feasibility studies required as part of the PPP Business Case, with those
required during USP Project Development

Procurement processes, including required documentation and disclosure

PPP structure and contracts

2 An integrated policy would require publicly and privately initiated PPPs to follow the same procedures in most circumstances,
introducing different procedures where necessary.
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3.3.4 PoLicy DECISION 4: WHICH PROJECT-DEVELOPMENT METHODS WILL THE USP PoLicy
ALLow?

Once the Public Agency has evaluated and accepted the USP submission, the proposed project
must be developed and structured.?s Governments will need to decide to what extent the USP
Proponent will be involved in this process. The USP Proponent may have greater skills and
experience in project development than the Public Agency. However, involving the USP
Proponent has significant disadvantages for the Public Agency, including: (1) loss of control over
project development and structuring; (2) loss of negotiating power due to information
asymmetries; and (3) challenges in generating competition during a competitive tender, because
other private entities perceive that the USP Proponent has a strong advantage. Due to these
disadvantages, involving the USP Proponent in project development is likely to lead to higher
costs and lower Value for Money. The Guidelines present two options regarding the USP
Proponent’s role in project development, as shown in the box below.

Box 8: Project Development Methods in the USP Policy

The Guidelines provide two options regarding the Public Agency and USP Proponent’s
roles in project development:

Project The Public Agency takes over project development with the support

development by the of external advisors. This maximizes competition and retains

Public Agency: government control over project development and structuring. This
option is most likely to maximize Value for Money and public-interest
considerations and is the option recommended by the Guidelines.

Project The Public Agency may engage the USP Proponent to carry out

development by the specific feasibility studies.?® By involving the USP Proponent, the

Public Agency & Public Agency will likely struggle to stimulate market interest during

USP Proponent the competitive tender. Private entities may decide not to bid,
perceiving that the USP Proponent has an undue advantage due to its
involvement in project development.

3.3.5 PoLicy DECISION 5: WHICH PROCUREMENT METHODS WILL THE USP PoLicy ALLow?

The Guidelines advise governments to competitively tender USPs wherever possible. However,
some governments may decide to directly negotiate with the USP Proponent in specific

25 For more information on project development, refer to Chapter 5: Stage Four: Procurement of Part B.

26 The Public Agency may need to determine how to reimburse the USP Proponent for the development of the feasibility studies.
Options for reimbursement of the costs incurred in project development are provided in Chapter 4.2.4: Specify Project-Development
Agreement Requirements of Part B of the Guidelines.
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circumstances. These may arise from project characteristics that limit market interest, such as
proprietary technological solutions or strategic considerations such as national security.?” The
USP Policy should clarify whether direct negotiation is acceptable and, if so, in which
circumstances. It should provide criteria for public agencies to determine whether a direct
negotiation is appropriate and establish safequards to protect public interests.

Box 9: Procurement Methods in the USP Policy

Although the Guidelines provide two procurement approaches that governments may
consider,?® they strongly recommend competitively tendering USPs whenever possible.

1) Only Allow Under this approach, all USP projects must be competitively procured.
Competitive  USP projects would follow the same tender procedures as publicly

Tender: initiated PPPs in order to ensure consistency and transparency in
procedures.

2) Allow Under this approach, most USP projects would be competitively
Competitive  procured, with direct negotiation allowed in exceptional circumstances.
Tender and These (and their associated criteria) should be clearly specified in the USP
Direct Policy. Direct negotiations should only be pursued if suitable safeguards

Negotiation:  for Value for Money, transparency, accountability, and public interest
have been established and operationalized.

Governments choosing to competitively tender USPs may decide to reward USP Proponents
through incentive mechanisms. Box 10 below provides an overview of the most common
incentive mechanisms and discusses their advantages and disadvantages.??

Box 10: Use of Incentives During Procurement

The three most common incentive mechanisms used to reward the USP Proponent during
a competitive tender include:

1) Bonus The Public Agency may provide a bonus (usually expressed as several
Mechanisms percentage points) to the USP Proponent during the evaluation of bids.
The Guidelines recommend that the bonus remain small to encourage
equal bidding conditions and maximize Value for Money from a

competitive tender.3°

27 For further guidance on undertaking a successful direct negotiation, refer to Chapter 5.3.3: Specify Direct-Negotiation Procedures
of Part B.

28 For further guidance on selecting a procurement approach, refer to Chapter 5.3 of Part B

29 For further guidance on incentive mechanisms refer to Tool 7 of Part C.

3 The Experience Review Report found that the bonus mechanism does not necessarily limit competitive tension as long as bonuses
constitute a small percentage of bid evaluation points. For country evidence related to the bonus mechanism, refer to Chapter 6 of
the Experience Review Report.
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2) Automatic This allows the USP Proponent to be automatically included in either
Short Listing the bidding stage (automatic pre-qualification) or the final bidding
stage (in the case of several bidding stages). Under this mechanism, the
USP Proponent must still clearly demonstrate its capacity to
implement the project. This mechanism is less commonly used, but it
has the benefit of not directly impacting competitive tension (and

therefore Value for Money).

3) Rightto Match  This allows the USP proponent to match a more competitive bid to win
the contract (also known as Swiss Challenge). The right to match
significantly limits competitive pressure. Competing bidders have little
incentive to spend resources developing a bid when they know it can
be matched by the USP proponent. Most procurements that allow the
right to match receive few or no competing bids.3*

The first two incentive mechanisms (bonus mechanism and automatic shortlisting) may still
allow for equal bidding conditions. Because the right-to-match mechanism significantly limits
competitive tension, the Guidelines strongly discourage the use of this mechanism.

3t For country evidence related to the right to match, refer to Chapter 6 of the Experience Review Report.
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1 USP Policy: Defining the Parameters

Before defining the specific procedures that need to be followed at each stage of the USP
process, governments will need to answer some high-level questions, including defining the
objectives, scope, and guiding principles of the USP Policy. This chapter provides guidance on
defining these parameters, with sample clauses and policy considerations for the key policy
decisions.

Table 1: Overview of Policy Decisions

POLICY KEY COMPONENTS
DECISION
DETERMINE | ® Objectives: Determine the objectives of the USP Policy.
s e Scope: Define the types of USP submissions that will be subject to the USP
OBJECTIVES .
' Policy.
SCOPE, AND
GUIDING e Guiding Principles: Define the value drivers that will guide decision-
PRINCIPLES making and approval processes throughout the USP process.
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1.1 Determine the Objectives of the USP Policy

Determine and articulate the objectives of the USP Policy.

Once a government has decided to allow USPs, one of the first steps is to articulate the
government’s objectives for the USP Policy. Defining clear objectives creates clarity for public
and private entities and increases the likelihood that USPs will align with stated priorities. A USP
Policy that fails to articulate the government’s objectives is likely to result in opportunistic USPs
that may drain public resources during the Evaluation stage. The sample clause below provides
guidance on articulating the purpose of the USP Policy.

Sample Clause 1: Purpose of the USP Policy and USP Policy

The purpose of the USP Policy is to define procedures for the development and
implementation of PPP projects initiated as USPs.

The USP Policy seeks to ensure that projects initiated as USPs follow the same or similar
procedures as Publicly Initiated PPP projects during Project Development, Procurement, and
Implementation.

The USP Policy aims to harness private-sector innovation in the delivery of infrastructure
projects, while protecting public-policy objectives, encouraging competition, and ensuring
transparency and accountability. The Public Agency encourages Private Entities to present
USPs that either:

i. Identify infrastructure needs that the Government has not identified, but which
conform with the Government'’s stated infrastructure policy or plans, or

ii.  Propose innovative solutions to an infrastructure need that has been previously
identified by the Government in its infrastructure policy or plans.

1.2 Define the Scope of the USP Policy

Define clearly the types of proposals that will be subject to the USP Policy.

The sample clause below provides a generic definition of USPs.

Sample Clause 2: Generic Definition of a USP
A USP is a proposal for a Project submitted by a Private Entity to the Public Agency without
an explicit request by the Public Agency.

Under no circumstances shall a USP involve a Project that relates to a project that is already
under Procurement or has been substantially developed for Procurement by the Public
Agency.
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Governments may decide to include additional criteria in their definition of a USP, to limit the
scope of their USP Policy to projects that meet certain public priorities. Potential additional
criteria are described below.

1.2.1 DEFINING THE PARAMETERS OF USPs

Governments may choose to limit the scope of USPs to specific geographic locations, sectors or
technologies. An alternative is for governments to define a broad infrastructure need (e.g.,
reducing congestion in a city or increasing the recycling rate) to which USP Proponents may
respond with specific project concepts.3 Limiting the scope of USP submissions increases the
likelihood that USPs will align with government priorities.®

The Guidelines encourage governments to restrict USPs to projects that are not contained within
the government project pipeline. Governments may decide to make exceptions, however, for
USPs that offer innovative solutions to projects in the government’s pipeline or masterplan. In
such cases, governments are advised to publish detailed parameters for what types of solutions
may be considered innovative. The clause below provides sample language that can be used to
stipulate these types of exceptions.

Sample Clause 3: Additional Criteria in the Definition of a USP

OPTIONAL: A USP is a proposal for a Project Concept submitted by a Private Entity to the
Public Agency without an explicit request or solicitation by the Public Agency, that is either:

i.  Notlisted in the Government'’s Project or PPP Pipeline, or

ii. Proposes an innovative solution to a project listed in the Government’s Project
Pipeline.

For the purposes of this clause, the Public Agency’s Project or PPP Pipeline is contained within
[insert name of infrastructure plan or official document].

1.2.2 GOVERNMENT SUPPORT FOR USPs

Some governments do not allow public financial support for USP projects, for reasons detailed
in the box below. Some governments only include restrictions on direct financial payments,
whereas others also restrict the extent to which the government can accept contingent liabilities
or other types of government support (such as the provision of land or grants). The USP Policy
should clearly define any restrictions on government support.

32 |f the government decides to define an overall infrastructure need and have private entities submit project concepts to address the
need, the Guidelines recommend that this be done in a formalized and organized process (referred to as an “idea competition”).

33 Regardless of the approach followed, governments must ensure that any limitations to the scope are not interpreted by the USP
Proponent as requests for a USP submission. If the USP Proponent perceives that the government has (implicitly or explicitly)
requested a USP submission, it may create expectations that the USP will be approved or directly negotiated.
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For most jurisdictions, the Guidelines recommend that governments retain the flexibility to

provide discretionary support to the extent the USP project is valuable to society. This support

may come in different forms, including grants or subsidies, tariffs, guarantees, rights, access to

land, etc.

Box 11: Defining Whether USPs Should Access Government Support

Often-cited reasons for not allowing government support for USPs include:

Budgetary Limitations: Some governments may not have the budget to provide
public support to publicly or privately initiated PPPs.

Procedural Requirements: Some governments require more extensive procedures
and approvals when a project requires government support, which may constrain
public resources and delay project implementation.

Long-Term Planning: Some governments may choose not to provide government
support to projects that are not contained within their project pipelines, because these
may not have been factored into the fiscal plans.

Public Interest: Governments should avoid providing government support to USP
projects if they are unable to protect the public interest, due to the risk of private
entities making excessive returns.

Direct Negotiation: Governments may decide not to provide public support to USP
projects that are directly negotiated. A competitive tender process helps establish
(and minimize) the amount of public support that needs to be provided. Without a
competitive process, it can be challenging for the government to know whether the
amount of government support provided is fair and appropriate. Countries with
limited budgetary resources may choose not to risk the inefficient use of their funds
by limiting government support to projects that are competitively procured.

Stakeholder Concerns: In jurisdictions in which allegations of corruption are common,
it may be prudent not to provide government support to USP projects in order to allay
stakeholder concerns.

1.3 Articulate the Guiding Principles

Specify t

he core value drivers that will shape the direction of the USP Policy.

The USP Policy should specify which principles will guide decision-making and approval

processes throughout the USP Process. Guiding principles for the USP Policy are presented in

Part A of the Guidelines and are summarized below. Governments are encouraged to adapt these

principles to reflect their own priorities.
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Box 12: Articulating the Guiding Principles of the USP Policy

Guiding Principles of the USP Policy:

e PublicInterest: The proposed project must align with national infrastructure priorities
and meet an identified societal need.

e Value for Money: USP projects should only be delivered as PPPs if they are expected
to generate higher Value for Money as a PPP than under conventional delivery.

e Fiscal Affordability: Governments must sufficiently understand each USP’s impact on
public finances, and evaluate whether liabilities are affordable and risks are sufficiently
manageable.

e Fair Market Pricing: PPP assets or services should be delivered at a price that is no
higher than market rates and avoids excessive private-sector returns. The terms,
conditions, and risk allocation should be acceptable to the government.

e Transparency and Accountability: All relevant project information should be
disclosed to mitigate stakeholder concerns and ensure accountability.

e Alignment of PPP and USP Procedures: Principles and procedures used for publicly
initiated and privately initiated PPPs should be aligned to the extent possible.

The following chapters provide guidance on key policy decisions throughout the stages of the
USP Process, namely submission, evaluation, project development, and procurement. The figure
below shows the key policy decisions at each stage of the process, including the key approvals;
these will be discussed in subsequent chapters. The figure below also compares the USP and PPP
processes.

Each subsequent chapter describes key components of the USP Policy, providing sample clauses
and policy considerations. Further practical guidance during the USP Process can be found in Part
C (Toolkit) and Part D (USP References).
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Figure 4: USP Process Flow
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Public Agency verifies whetherthe
USP meetsthe Evaluation Criteria

qualifications (if relevant)
* Uses benchmarking and market testing (if

DEV. & PROCUREMENT DECISION
Decision-Making Authority selects

relevant) to evaluate the project
+ Discloses relevant documentation

* Determines the most appropriate project

project development & procurement
development and procurement method. /

method

N

/I'he Public Agency:

* Either: (1) undertakes project development
with its External Advisors, or (2) signs a
Project Development Agreement with the
USP Proponent for specific studies

*  Uses benchmarking and market testing (if
relevant) to evaluate the project

* Disclosesrelevantdocumentation

PROJECT APPROVAL
Decision-Making Authority

determines whetherthe project
should proceed to procurement

* Confirmsthe most appropriate procurement

\ method

To prepare for procurement, the Public Agency:

* Securesright-of-way and/or acquires land

* Obtains environmentaland social clearance

+ Develops adraft PPP Contract (together with
External Advisors)

*  |f competitively procuring, develops draft

PROCUREMENT APPROVAL
Decision-Making Authority approves
procurement documentation

procurement documentation

*+ If preparingfor a direct negotiation, signs the
Direct Negotiation Protocol

+ Uses benchmarking and market testing (if
necessary)

The Public Agency either: (1) undertakes a
competitive tender, or (2) directly negotiates the
PPP Contract with the USP Proponent according
to the Direct Negotiation Protocol.

CONTRACT AWARD
Decision-Making Authority awards
the PPP Contract
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2 Stage One: Submission

During the Submission stage, the Public Agency receives a USP from a USP Proponent. A well-

articulated submission framework helps ensure that the USP meets the government’s

requirements and is processed efficiently. It also provides guidance to USP Proponents in

developing quality proposals that comply with the Public Agency’s requirements.

Table 2: Key Policy Decisions During Submission Stage

POLICY DECISION

KEY COMPONENTS

DEFINE ROLES AND
RESPONSIBILITIES

DETERMINE
SUBMISSION
PROCEDURES

ASSESS THE USP
PROPONENT

DEFINE POLICY ON
PROPRIETARY
INFORMATION

DETERMINE
APPROVALS

Delineate the roles and responsibilities of the Public Agency
(or agencies) and USP Proponent.

Submission Requirements: Specify the documentation and
information that private entities need to provide as part of
their USP submission.

Location & Timeframe: Specify to which Public Agency or
agencies the USP Proponent shall submit USPs. If necessary,
specify the times of year during which a USP Proponent may
submit a USP.

USP Review Fee: Determine whether the USP Proponent is
required to pay a fee as part of its USP submission.

Integrity Due Diligence Criteria:3* Set the criteria that will
be used to assess the reputation and integrity of the USP
Proponent.

Request Qualifications: Determine whether the USP
Proponent is required to submit evidence of its qualifications
and experience.

Intellectual Property: Determine how the government will
address requests from the USP Proponent to protect
proprietary or confidential information in USP submissions.

Compliance Check: Specify what requirements must be met
for a USP to be considered compliant and move on to the
Evaluation stage.

34 Integrity due diligence (IDD) focuses on understanding the reputation and integrity of the USP Proponent. A thorough independent
assessment can yield issues such as presence on globally-recognized blacklists; involvement in corruption- or fraud-related scandals;

involvement in organized crime, etc.
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2.1 Define Roles and Responsibilities

Delineate the roles and responsibilities of the Public Agency (or agencies) and USP
Proponent.

Sample Clause 4: Stage One of the USP Process

Stage One: Submission starts when the USP Proponent formally submits a USP to the
Public Agency.

During this stage, the roles and responsibilities of the USP Proponent and Public Agency are
as follows.

The USP Proponent submits a well-developed proposal to the Public Agency within
the timeframe specified. The USP must meet the Submission Requirements and

align with the Evaluation Criteria.

l'#ﬂ The Public Agency receives the proposal and checks the USP for Compliance. The
ol Pyblic Agency communicates in written form with the USP Proponent.

2.2 Establish Submission Procedures

In the Submission stage, the USP Policy should set out clear procedures and processes for the
submission of USPs by private entities—including submission requirements, timeframes, and
any review fees.

2.2.1 SUBMISSION REQUIREMENTS

Specify the documentation and information that private entities need to provide as part of
their USP submission.

Submission requirements bring transparency and accountability to the USP process, both for
USP Proponents and public agencies. Clear and standardized submission requirements allow
USP Proponents to know what information and documentation to submit. They help ensure that
the Public Agency receives enough information to conduct a non-discretionary evaluation of the
proposal. They also create a higher bar for submission, discouraging private entities from
submitting poor-quality or incomplete proposals. Indicative submission requirements are
provided in the sample clause below.
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Sample Clause 5: Indicative Submission Requirements

The USP Proponent shall submit the following information and documentation in the USP.
Studies should be at the Pre-Feasibility level .35

Public-Interest Requirements:

i. A description of the Proposed Project, including a high-level design, sketches, or
alignment maps, and

i. A preliminary assessment of the public need for the Proposed Project, including a
description of the benefits to society and alignment with the Government’s
infrastructure plan.

iii.  Optional: A preliminary assessment of Economic Feasibility or a Cost-Benefit Analysis.
Project Feasibility Requirements:

i. A preliminary technical description of the Proposed Project, including a construction
schedule and requirements for connections to existing assets or services;

i. A preliminary assessment of Financial Feasibility including costs and revenues and a
preliminary Funding and Financing Plan, and

iii.  Apreliminary operating plan for the Proposed Project.
PPP Suitability Requirements:
i.  Apreliminary assessment of Project Risks.

ii.  Optional: A preliminary assessment of PPP Suitability or of the most suitable Delivery
Model.

Affordability Requirements:
i.  Confirmation that the Proposed Project does not require any Government support, or
ii.  Adescription of the type and range of Government support that the Proposed Project

is expected to require.

Public agencies are advised to provide a structure or template for USP submissions to help
standardize the content of USPs.3

35 Public agencies are advised to provide detailed guidance regarding the detail expected for studies submitted at the pre-feasibility
level; refer to Tool 1. Determining Submission Requirements in Part C of the Guidelines.

3 n Virginia (United States), for example, the 2015 PPTA Implementation Manual and Guidelines require USP Proponents to organize
their USP submission as per the structure provided in Appendix E, accessible at: http://www.p3virginia.org/wp-
content/uploads/2015/06/PPEA-Draft-06 25 15-.pdf
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Box 13: Policy Considerations in Establishing Submission Requirements

Policy Considerations in Establishing Submission Requirements

The number and depth of studies requested from the USP Proponent at the Submission stage
will have an impact on the number of proposals received and their quality. Governments are
advised to consider their policy challenges and objectives when determining the level of detail
and documentation to request from USP Proponents.

Requesting many documents, including highly detailed studies, will likely reduce the number
of proposals received but enhance their quality. This may be an appropriate policy option for
governments dealing with unmanageable numbers of USPs, or receiving USPs that are not of
high quality. Requesting less documentation, or less detailed studies, may encourage a larger
number of private entities to submit USPs. However, receiving larger numbers of USPs makes
it difficult for the Public Agency to process and prioritize USPs or identify those that are of high
quality.

2.2.2 SUBMISSION LOCATION AND TIMEFRAME

Specify to which Public Agency (or agencies) the USP must be submitted, and (if necessary)
the time(s) of year during which private entities may submit USPs.

Sample Clause 6: Specifying the Location for USP Submissions

Private Entities shall present their USPs to the [Name of Public Agency].
OR:

Private Entities shall present their USPs to any Public Agency with the authority to accept
USPs under the [Name of PPP Law].

Governments may decide to allow USP submissions throughout the year or restrict submissions
to specific periods. Governments may also decide to announce a time window once (or more
times) a year, in which case the USP Policy should specify a frequency and length.3”

Sample Clause 7: Setting the Timeframe for USP Submissions
A Private Entity may present a USP to the Public Agency at any time during the first [XX] days
of a calendar year.

OR:

¥ Jurisdictions that have established a limited time window for USP submissions include Peru and Pennsylvania (United States). For
country evidence on limited time windows, refer to Chapter 3.3 of the Experience Review Report.
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A Private Entity may present a USP to the Public Agency at any time during the month of [XX]
of any given year.

OR:

The Public Agency shall establish and announce a dedicated time window during any calendar
year for Private Entities to present USPs. Such a time window shall last at least [XX] days. The
dedicated time window shall occur no more than [X times] in any calendar year. The Public
Agency shall provide sufficient notice of the time window by publishing a notification in the
[Name of Official Gazette / Bulletin].

Establishing a limited time window for USP submissions has advantages for the government: (1)
It helps streamline USP processing, allowing all USPs to be evaluated during the same period and
to be compared with one another (and prioritized), and (2) the Public Agency may be able to
procure additional staff and resources to process and evaluate USPs during that period, which
may avoid distracting public-sector officials from their priority projects.3® A limited time window
for USP submissions can also be beneficial to private entities, because it provides them with
certainty regarding when to submit USPs, and some assurance that their USPs will be considered
and evaluated in a timely manner.

Limited time windows may not be necessary, applicable or even beneficial in all jurisdictions.
Restricting USP submissions to certain times of year may deter private entities from submitting
USPs. Therefore, governments that typically receive few USPs and seek to encourage USP
submissions may benefit from not being so restrictive.

2.2.3 USP REVIEW FEES

Stipulate whether the USP Proponent is required to pay a fee as part of its USP submission,
and the extent to which that fee is refundable or non-refundable.

Governments may request that the USP Proponent pay a fee in exchange for evaluating the
USP.3 A review fee offers some advantages to the government: (1) Review fees may discourage
private entities from submitting poor-quality, incomplete, or opportunistic USPs and may thus
help ensure that public resources used to evaluate USPs are effectively allocated, and (2)
evaluating a USP is time consuming and resource intensive, and a review fee allows the
government to defray some of the costs of processing USPs.

BAlthough a limited time window may offer advantages to a public agency, the agency may also find itself overwhelmed by the
number of proposals that it receives within the short window.

39 |n the state of Virginia (United States), for example, USP Proponents must submit a non-refundable and non-negotiable fee of
$50,000 at the time of USP submission. For more information, refer to Virginia’s November 2014 Implementation Manual and
Guidelines For the Public-Private Transportation Act of 1995 (As Amended), the link to which is provided in Part D of the Guidelines.
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The review fee amount can be either a flat fee that does not depend on the size of the project, or
a tiered fee that is tied to the total project cost.*° The Public Agency may decide to refund the
USP review fee after the project is approved to proceed to the Project-Development stage.**

Sample Clause 8: Instituting a Review Fee

Review Fee Requirements:

Private Entities shall pay the Review Fee of [XXX] at the time of presenting the USP. The USP
will not be reviewed until the funds have been paid in full and cleared.

Payment of the Review Fee does not create any obligation on the part of the Public Agency
toward the USP Proponent.

OR:

Private Entities shall pay a Review Fee at the time of presenting the USP. The Review Fee shall
be determined as follows:

e Estimated cost of the Proposed Project is less than or equal to [XXX]: [XX percent of
estimated project cost]

e Estimated cost of the Proposed Project is greater than [XXX] and less than or equal
to [XXX]: [XX percent of estimated project cost]

e Estimated cost of the Proposed Project is greater than XXX: [XX percent of estimated
project cost]

The USP will not be reviewed until the funds have been paid in full and cleared.

Payment of the Review Fee does not create any obligation on the part of the Public Agency
toward the USP Proponent.

Reimbursement of the Review Fee:

If the Proposed Project enters the project development stage, the Public Agency shall refund
the Review Fee to the USP Proponent.

OR:

Payment of the Review Fee is non-refundable.

40 A tiered USP review fee is used in Arizona (United States), for example. Source: P3 Program Guidelines, Arizona Department of
Transportation, Office of P3 Initiatives, ADOT, 2011, available at http://www.azdot.gov/docs/default-source/business/p3-program-

uvidelines.pdf.
4 Further guidance for determining the review fee is provided in Tool 2: Determining the USP Review Fee.

39


http://www.azdot.gov/docs/default-source/business/p3-program-guidelines.pdf?sfvrsn=0%20
http://www.azdot.gov/docs/default-source/business/p3-program-guidelines.pdf?sfvrsn=0%20

SUBMISSION

LI
Z
o
Ll
)
<
|_
n

2.3 Due Diligence Criteria and Requests for Qualifications

The USP Policy should set out which integrity due-diligence (IDD) criteria will be used to assess
the USP Proponent, and whether the USP Proponent needs to submit evidence of experience
and qualifications.

2.3.1 INTEGRITY DUE-DILIGENCE CRITERIA

Set the integrity due-diligence criteria that will be used to assess the USP Proponent’s
reputation and integrity.

As part of the Compliance Check, the Public Agency will need to ensure that the USP Proponent
does not pose any integrity, corruption, or fraud-related risk to the government. Governments
are advised to develop integrity due-diligence criteria in close collaboration with external
advisors that can adapt criteria to existing laws and regulations. The sample clause below
provides sample IDD criteria.*?

Sample Clause 9: Establishing Integrity Due-Diligence Criteria

The Public Agency shall undertake the required investigations to ensure that the USP
Proponent meets the Integrity Due-Diligence (IDD criteria set out below.

1. Ethical Standards: The USP Proponent meets the ethical and other standards as per
[insert name of relevant local law or regulation]. The USP Proponent does not appear
on any globally recognized blacklists.*

2. Insolvency: The USP Proponent is not insolvent, in receivership, or bankrupt; its
affairs are not being administered by a court or a judicial officer; its business activities
have not been suspended; and it is not the subject of any legal proceedings.

3. National Obligations: The USP Proponent has fulfilled its obligations to pay taxes and
social-security contributions in the jurisdiction.

4. Criminal Behavior: The USP Proponent has not, and its directors or officers have not,
been convicted of any criminal offence related to professional conduct within a period
of [X] years, or have not been otherwise disqualified pursuant to administrative
suspension or debarment proceedings.

42 The criteria presented in the sample clause have been adapted from Article g of the United Nations Commission on International
Trade Law (UNCITRAL)'s 2011 Model Law on Public Procurement, available at: http://www.ppi-ebrd-
uncitral.com/index.php/en/2011-uncitral-model-law-a

43 The government is advised to develop a list of the globally recognized blacklists that will be used for the purposes of this clause.
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2.3.2 REQUESTING QUALIFICATIONS AND EVIDENCE OF EXPERIENCE

Determine whether the USP Proponent is required to submit evidence of its qualifications
and experience.

If the USP Proponent intends to also submit a bid to implement the project, the Public Agency
will need to request information about the USP Proponent’s qualifications and experience.
Requesting evidence of qualifications and experience is particularly important in the following
circumstances:

e Role in Project Development: If the USP Proponent will have a role in project
development, the Public Agency will need to request evidence of the USP Proponent'’s
experience and qualifications in project development.

e Automatic Short-Listing: If the Public Agency decides to automatically shortlist the
USP Proponent to the final bidding stage, the Public Agency will need to request
evidence of the USP Proponent’s experience and qualifications in project
implementation.

e Direct Negotiation: If the USP Policy allows for direct negotiation, then the Public
Agency should request evidence of the USP Proponent’s experience and qualifications in
project implementation.

Sample Clause 10: Submission Requirements for Engagement of USP Proponent in Project Development

The USP Proponent shall submit information that enables the Public Agency to evaluate the
USP Proponent’s experience and qualifications with Project Development.

The USP Proponent shall provide evidence of projects (of a similar size and nature as the
Proposed Project) for which the USP Proponent was responsible for developing:4

I.  Designs and Technical Feasibility Studies
Il.  Financial Feasibility Studies
Ill.  Economic Feasibility Studies
IV.  Social and Environmental Impact Studies

V.  Legal Feasibility Studies, including procurement documentation

Sample Clause 11: Submission Requirements for Engagement of USP Proponent in Project Implementation

The USP Proponent shall submit information that enables the Public Agency to evaluate the
USP Proponent’s experience with Project Implementation.

44 The list of studies for which the USP Proponent must provide evidence of experience will depend on the specific studies for which
the public agency wishes to engage the USP Proponent. The number of projects for which the USP Proponent needs to provide
evidence is also indicative and may be adapted by governments to fit the local context.
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The USP Proponent has constructed, operated, financed and/or maintained at least [two (2)]
projects of a similar size and nature as the Proposed Project, and delivered these projects on
time and within budget. At least [one (1)] of the [two (2)] projects successfully reached
substantial completion in the last [five (5)] years.

2.4 Establish Intellectual Property and Disclosure Provisions

Indicate how the government will protect proprietary information in USPs.

Legal respect for proprietary information and intellectual-property rights encourages private
entities to submit innovative USPs. However, governments must be careful not to allow USP
Proponents to claim confidentiality of (elements of) their USP submission too easily. Marking
elements of the USP submission as confidential limits the Public Agency’s ability to disclose
project information. This limits transparency and is also likely to reduce interest from other
potential bidders, compromising the Public Agency’s ability to organize a competitive-tender
process with equal bidding conditions.

In most jurisdictions, intellectual property is protected by law. Although governments will need
to respect intellectual-property rights in the management of USPs, typically no specific
additional protection is required beyond what is specified in the law.

At times, USP Proponents may present information that does not qualify as intellectual property
but can be considered commercially sensitive or confidential. When governments choose not to
disclose this information, stakeholders may perceive a risk of corruption. The Guidelines
recommend that governments not establish any explicit provisions to protect confidential or
commercially sensitive information. Instead, Public Agencies are advised to disclose all the
information provided in the USP submission. Disclosing all the information creates an incentive
for USP Proponents to exclude confidential information from their USP submissions, avoiding
any further disclosure and confidentiality issues and maximizing both transparency and equal-
bidding conditions.

To the extent that a Public Agency is required to make an exception to this approach, the USP
Policy should provide a definition of proprietary information, which may include unique
technology or concepts and confidential business information. The USP Policy should also
describe the procedures that the USP Proponent should follow to request protection of
proprietary information.

Sample Clause 12: Protection of Confidential and Proprietary Information
If the USP Proponent wishes to request protection of proprietary information contained within
its USP submission, it is required to submit one version of the USP including the proprietary

information (clearly marking sections that contain proprietary information) and another
version of the USP without the proprietary information.
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In reviewing the USP Proponent’s request, a Public Agency is advised to confirm whether (1) the
protection requested by the USP Proponent is compliant with the definition of proprietary
information in the USP Policy; and (2) challenge the need for protection (with the support of
external advisors, if possible). This may result in revisions of the USP submission(s).

The Public Agency is strongly advised to reach an agreement with the USP Proponent on non-
disclosure of USP elements prior to entering the Evaluation stage. This agreement should be
confirmed in writing. The Guidelines recommend formally agreeing on having two versions of
the USP submission (as referred to in the sample clause above), allowing the Public Agency to
disclose the USP submission without the confidential information. Alternatively, the Public
Agency can develop a Non-Disclosure Agreement (NDA) with the USP Proponent to protect the
proprietary information, which would require the involvement of external (legal) advisors.

At times, a USP Proponent may submit an innovative idea without the intention to bid for the
implementation of the project. If the USP Proponent does not wish to participate in the tender,
the USP Proponent should be required to explicitly state this in the USP submission. If the Public
Agency is interested in further pursuing the innovative project concept, it may consider
reimbursing the costs incurred in developing the idea and/or any intellectual-property rights.

Specify what information the Public Agency needs to disclose during the Submission stage.

Public disclosure of relevant project information can start upon receipt of a USP submission, or
else after the Compliance Check. Public Agencies may consider publishing basic information
about the USP, including a brief description of the proposed project; the proposed location; the
estimated capital cost, and the name of the USP Proponent. The USP Policy should describe
which information Public Agencies need to disclose during Submission stage, and whether the
disclosure requirements apply to all USP submissions or only to compliant USPs.

2.5  Establish a Compliance Check#5

Specify what requirements must be met for a USP to be considered compliant.

Sample Clause 13: Confirming Compliance of the USP

During the Submission stage, the Public Agency shall confirm compliance of the USP.

The Public Agency shall deem a USP compliant if the USP meets the three Compliance
Criteria:

i.  The USP complies with the definition of USP in Clause [X];

ii.  The USP meets the Submission Requirements in Clause [X]; and

45 Tool 3: Compliance Check Form provides an indicative template for the Compliance Check that must be undertaken by the Public
Agency prior to entering the Evaluation stage.
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iii.  The USP Proponent meets the Integrity Due-Diligence Criteria in Clause [X].

The Public Agency shall confirm compliance of the USP within [10 to 30 Business Days] after
receipt of the USP.

The Public Agency shall reject any USP that does not comply with the three Compliance
Criteria. If the Public Agency rejects a USP for non-compliance, it must notify the USP
Proponent in writing; provide reasons for non-compliance; and return all submission
documentation. The USP Proponent may resubmit a USP that was rejected for non-
compliance after addressing the reasons for non-compliance. However, the same project can
only be resubmitted once, unless otherwise agreed upon in writing with the Public Agency.

If the USP is compliant, the Public Agency shall notify the USP Proponent that the USP is
compliant. Compliance of the USP does not create any obligation on the part of the Public
Agency.

Sample Clause 14: Concluding Stage One of the USP Process
The Submission stage ends once the Public Agency has informed the USP Proponent in

writing about whether or not the USP is compliant. Compliant USPs move on to the
Evaluation stage.
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3 Stage Two: Evaluation

During the Evaluation stage, the Public Agency evaluates the USP and determines whether or
not to study it in greater detail. A well-articulated USP evaluation process ensures that only
projects that meet public objectives and basic feasibility criteria are considered for the third stage

(Project Development).

Table 3: Policy Decisions During the Evaluation Stage

POLICY DECISION

KEY COMPONENTS

DEFINE ROLES AND
RESPONSIBILITIES

DEFINE EVALUATION
PROCEDURES

DETERMINE PROJECT
DEVELOPMENT AND
PROCUREMENT
METHODS

OUTLINE APPROVALS
AND DISCLOSURE
REQUIREMENTS

Delineate the roles and responsibilities of the Public Agency
(or agencies) and USP Proponent.

Evaluation Criteria: Set the evaluation criteria that the
Public Agency will use to evaluate USP projects.

Benchmarking and Market Testing: Determine the extent
to which benchmarking and market testing will be used in
project evaluation.

Timelines: Specify the timeframe for evaluation by the
Public Agency.

Project Development: Specify which project-development
method(s) is/are allowed. If multiple methods are allowed,
establish project-
development methods to follow.

criteria for determining which

Procurement Method:
method(s) will be allowed. If multiple procurement methods

Specify which procurement

are allowed, specify the role of benchmarking and market
testing in determining the most appropriate procurement
method.

Disclosure: Specify which documentation the Public Agency
must disclose during the Evaluation stage.

Approvals: Determine the approvals that are required to
enter the third stage of the USP Process.
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3.1 Define Roles and Responsibilities

Delineate the roles and responsibilities of the Public Agency (or agencies) and USP
Proponent during the Evaluation stage.

Sample Clause 15: Stage Two of the USP Process

Stage Two: Evaluation starts when the Public Agency has deemed the USP compliant.

During this stage, the roles and responsibilities of the USP Proponent and Public Agency are
as follows.

The USP Proponent is not required to submit another proposal. If requested by the
Public Agency, the USP Proponent shall provide clarifications about the USP in

%

written form.

I#IT The Public Agency, in consultation with relevant departments, shall evaluate the
ol USP against the Evaluation Criteria. The Public Agency shall complete the
e Evaluation Process within [go Business Days] of having declared the USP
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submission compliant.

The evaluation will take place at the level of Pre-Feasibility.“*The Public Agency
shall hire External Advisors when necessary, to verify aspects of the proposal or to
provide additional guidance in decision making.

The Public Agency shall also evaluate the USP Proponent against the Integrity
Due-Diligence Criteria.

The Public Agency may contact the USP Proponent with requests for clarification
or additional information. Communication shall take place in written form.

The Public Agency shall assess and recommend whether the USP should proceed
to the third stage (Project Development). The Public Agency shall also provide a
recommendation regarding the role of the USP Proponent in Project
Development, and the most appropriate Procurement method.

Before entering the Project-Development stage, the Public Agency shall seek
approval from the [Decision Making Authority].

46 During the second stage, the project is evaluated at the level of preliminary feasibility. During the third stage, the proposed project
will be studied and evaluated in greater detail.
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3.2 Define Evaluation Procedures

The USP Policy should clearly outline the evaluation criteria, the timeframe for evaluation, and
the extent to which benchmarking and market testing will be used in the evaluation process.

3.2.1 EVALUATION CRITERIA

Define the criteria that the Public Agency will use to evaluate the proposed USP project.

Well-developed evaluation criteria ensure that the government only accepts USPs that meet
public-interest and basic feasibility requirements.*” The criteria for evaluating privately initiated
PPPs should be aligned with the criteria used to evaluate publicly initiated PPPs.4?

Evaluation criteria generally fall into the following categories:

1. PublicInterest: Determines if the USP project advances the publicinterest and is aligned
with the government'’s infrastructure priorities.

2. Project Feasibility: Evaluates the proposed project’s technical, financial, economic,
environmental and social feasibility at a preliminary level.

3. PPP Suitability: Assesses whether the proposed project is expected to be suitable for
PPP delivery, based on factors such as the proposed risk allocation.

4. Affordability: Assesses the proposed project’s implications for government support,
including direct and contingent liabilities.

These criteria are further elaborated below.

Sample Clause 16: Evaluation Criteria

Public-Interest ~ The Public Agency shall ensure that the Proposed Project meets the Public
Criteria Interest using the following two sub-criteria:

i.  The Public Agency shall confirm that the Proposed Project aligns
with the stated needs, objectives and priorities of the
Government.

i.  The Public Agency shall evaluate the societal need for the
Proposed Project. The Public Agency may conduct a Needs
Analysis or Options Analysis to confirm the benefit to society.

47 A number of issues can arise from poorly defined evaluation criteria. The government may accept USPs that are not in the public
interest, or spend significant resources evaluating projects that do not meet critical criteria. Poorly defined procedures and timelines
may create uncertainty regarding how to process and evaluate USPs, which can lead to delays in evaluating and implementing the
project.

48 For detailed guidance on developing Evaluation Criteria, refer to Tool 4: Detailed Evaluation Criteria.
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Project The Public Agency shall evaluate the Proposed Project’s feasibility using
Feasibility the following sub-criteria:
Criteria

i. The Public Agency shall confirm the Technical Feasibility of the
Proposed Project at a preliminary level.

ii. The Public Agency shall confirm the Financial Feasibility of the
Proposed Project at a preliminary level.

iii. The Public Agency shall evaluate the expected Social and

EVALUATION

Environmental Impact and/or the Economic Feasibility of the
Proposed Project.

PPP Suitability The Public Agency shall evaluate whether the Proposed Project has the
Criteria potential to generate Value for Money through PPP delivery. 4® This
includes an assessment of the proposed risk allocation.

Affordability The Public Agency shall evaluate whether the Proposed Project is
Criteria expected to be either Affordable to the Government, by examining
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expected Direct and Contingent Liabilities, or Affordable to the end user,
if a user-pays model is being proposed.

3.2.2 BENCHMARKING AND MARKET TESTING IN PROJECT EVALUATION

Determine how benchmarking and market testing will be used in the evaluation process.

Benchmarking allows the Public Agency to undertake a structured comparison of the proposed
project with similar projects in the same sector or jurisdiction, thereby testing the reasonableness
of specific elements of the USP.5° The level of detail for benchmarking will depend on the data
available for comparable projects. Where benchmarking yields insufficient information, market
testing can also help to inform project evaluation. The scope of market testing should be narrow
and precise, specifying the questions to which the Public Agency seeks answers.5*

49 To assess PPP suitability, the public agency may use a qualitative Value for Money assessment, or an assessment of the advantages
and disadvantages of PPP delivery. Typically, the public agency will not have sufficient project information at this stage to undertake
an effective quantitative Value-for-Money assessment.

S°Elements that may be examined during benchmarking may include, inter alia, cost components; revenue assumptions; technical
solutions; proposed contractual terms and conditions and risk allocation; and proposed public support.

5* For detailed guidance regarding benchmarking and market testing, refer to Tool 9: Benchmarking in the USP Process and Tool 10:
Market Testing in the USP Process.
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Sample Clause 17: Benchmarking and Market Testing During Project Evaluation

The Public Agency shall undertake Benchmarking to inform the evaluation of the Proposed
Project. If Benchmarking is not able to provide the required information, the Public Agency
may use Market Testing to inform the evaluation of the Proposed Project.

3.2.3 EVALUATION TIMELINE

Specify the timeframe for evaluation by the Public Agency.

Specifying clear timelines ensures that the USP is processed and evaluated in a timely manner.
It also provides certainty for the USP Proponent. A three-month timeframe is typically
appropriate for evaluating a USP. Governments may consider additional time for more complex
projects or those that require government support. Timeframes should be realistic and in line
with the government’s available resources. Establishing timeframes that the Public Agency is not
able to realistically meet will likely discourage private-sector interest and reflect poorly on the
jurisdiction’s USP and PPP program.

3.3 Determine Project Development and Procurement Methods

Determine which project development and procurement methods are allowed under the
USP Policy.

The USP Policy should clearly specify which project-development and procurement approaches
are allowed.5* 53 If the USP Policy allows more than one project-development and procurement
method, it should specify which criteria the Public Agency shall use to select the most
appropriate method.

3.3-1 USING BENCHMARKING AND MARKET TESTING

If the USP Policy allows both competitive procurement and direct negotiation, determine
how benchmarking and market testing will be used to select the procurement method.

If the USP Policy allows both competitive procurement and direct negotiation, it should specify
how benchmarking and market testing should be used to inform the decision about which
procurement method to choose. If benchmarking and market testing suggest that the project is
likely to attract interest from other bidders, the Public Agency is advised to follow a competitive

52 As described in Chapter 2.5, governments may consider two main project-development methods: (1) project development by the
Public Agency (with support from external advisors), and (2) joint project development by the Public Agency and USP Proponent
(with support from external advisors). For further guidance regarding selecting a project-development approach, refer to Chapter
3.3.4 of Part A.

53 Governments may consider either (1) exclusively procuring USPs through competitive tender processes (with or without incentives
for the USP Proponent), or (2) competitively procuring most USPs while allowing direct negotiation in specific circumstances. For
further guidance regarding the selection of a procurement method, refer to Box 17: Selecting a Procurement Method.
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procurement process. Alternatively, if benchmarking and market testing clearly demonstrate
that the Public Agency should expect limited or no interest from other bidders, that could justify
a directly negotiated process.

Sample Clause 18: Benchmarking and Market Testing During Selection of the Procurement Method
The Public Agency shall use Benchmarking to inform the selection of the Procurement

method. Where Benchmarking is insufficient to support a procurement decision, the Public
Agency shall undertake Market Testing before recommending a Direct Negotiation.

3.4 Outline Approvals and Disclosure Requirements

Specify what documentation Public Agencies need to disclose during Evaluation stage.

Disclosure of relevant project information at the end of this stage has several advantages:

1) It helps mitigate any stakeholder concerns about equal bidding conditions and
transparency in decision making. Disclosure to allay stakeholder concerns is particularly
relevant when a Public Agency has chosen to pursue a direct negotiation.

2) Disclosure of all relevant information is likely to increase market interest during the
competitive procurement process and reduce transaction costs for bidders. It also shows
the commitment of the Public Agency to further develop the project.

3) Disclosure can help prevent poorly structured projects from advancing through the USP
process, by allowing stakeholders to examine (and potentially comment on) the
proposed project.>

While disclosing information, the Public Agency must respect any agreements with the USP
Proponent related to the protection of proprietary or confidential information.

The disclosed information can include (1) (material elements of) the USP submission; (2) the
process and findings of the evaluation process undertaken by the Public Agency, and (3) a
description of the proposed project-development and procurement process, including special
conditions and advantages, if any, provided to the USP Proponent.

Determine the approvals that are required to enter the Project-Development stage.

The end of the second stage is a key moment in the USP Process. The Public Agency is advised
to seek formal evaluation and approval from an appropriate decision-making authority prior to
entering the third stage. In some cases, further approval may also be needed from relevant
ministries. To the extent possible and appropriate, this decision-making process should be
equivalent to that used for publicly initiated PPPs.

s¢ Tool 8: Disclosure Throughout the USP Process provides further guidance on disclosure.
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Sample Clause 19: Approvals During the Evaluation Stage

The Public Agency shall provide its assessment based on the Evaluation Criteria and the
recommendation to the [Name of Decision-Making Authority] within [X] Business Days of the
USP being declared Compliant.

The Decision-Making Authority shall determine whether the Proposed Project will enter the
Project-Development stage. It shall also determine which Project-Development and
Procurement method will be followed. The Decision-Making Authority shall issue its decision
within [30] Business Days®* of receiving the assessment and recommendation from the Public
Agency.

EVALUATION

As a basis for its decision, the Decision-Making Authority shall use the recommendation and
assessment provided by the Public Agency, and the results of the Benchmarking and Market
Testing. The Decision-Making Authority may also undertake additional due diligence and
solicit independent advice from External Advisors or Multilateral Institutions.

Approval of the USP during the Evaluation stage does not create an obligation on the part of
the Public Agency or Government toward the USP Proponent.
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Sample Clause 20: Concluding the Evaluation Stage

The Evaluation stage ends when the Decision-Making Authority has approved the
Proposed Project for entry to the third stage—Project Development.

55 The timeframe provided in the sample clause is indicative. Governments should ensure that timeframes are realistic and can be
met with available resources. Timeframes that cannot be met will discourage private-sector interest.
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4 Stage Three: Project Development

During the Project-Development stage, the Public Agency determines whether the proposed
project is feasible; whether it is expected to generate Value for Money through PPP delivery, and
how it should be structured to maximize Value for Money.

The feasibility studies undertaken during this stage are significantly more detailed than the
(preliminary) feasibility studies developed by the USP Proponent as part of its USP submission.
At the end of this stage, the Public Agency reassesses the project against the same evaluation
criteria used during the Evaluation stage. Based on the assessment, the Public Agency
determines whether the project should enter the fourth stage (Procurement).

Table 4: Policy Decisions During the Project-Development Stage

POLICY DECISION KEY COMPONENTS
DEFINE ROLES AND e Define the roles and responsibilities of the Public Agency (or
RESPONSIBILITIES agencies), the USP Proponent, and the external advisors.

DETERMINE PROJECT- e Project-Development Activities: Specify which feasibility
DEVELOPMENT studies must be completed as part of project development.

PROCEDURES e Timeframe: Specify a timeframe for the project-

development process.

e Benchmarking and Market Testing: Articulate how
benchmarking and market testing will be used to inform
project development.

e Project-Development Agreement: Outline the key
components of the Project Development Agreement,
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including an appropriate reimbursement scheme for studies
developed by the USP Proponent (if applicable).

DETERMINE e Disclosure: Specify which documents will need to be
APPROVALS AND disclosed at the end of the Project-Development stage.
DISCLOSURE

e Approvals: Determine which approvals are required to enter
REQUIREMENTS the fourth (Procurement) stage, and which criteria will be
used to assess the project at the end of the third (Project-

Development) stage.
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4.1 Define Roles and Responsibilities

Delineate the roles and responsibilities of the Public Agency (or agencies) and USP
Proponent.

The USP Policy should clearly delineate the roles and responsibilities of the Public Agency and
USP Proponent during the project-development process.

4.1.1 APPROACH 1: PROJECT DEVELOPMENT BY THE PUBLIC AGENCY

The Public Agency is responsible for the project-development process and limits the role of the
USP Proponent to providing clarifications. Limiting the USP Proponent’s involvement helps
establish equal bidding conditions during procurement. Under this approach, the role of the USP
Proponent concludes at the end of the second (Evaluation) stage. The Public Agency will need to
hire external advisors to develop feasibility studies and procurement documentation, and to
structure the transaction. The Public Agency may also choose to undertake some of the project-
development activities itself if suitable internal capacity is available. Box 14 shows the benefits
of hiring external advisors and how to prevent conflicts of interest.

Box 14: Hiring Advisors and Avoiding Conflicts of interest

Benefits to Hiring External Advisors During USP Project Development

Range of Expertise: Public agencies are unlikely to have the required range of
expertise in-house. Experienced external advisors can offer experience in a wide
range of disciplines, including legal, procurement, economic, financial, engineering,

social and environmental, and public relations.

Market Interest: Hiring external advisors with significant PPP experience sends a
positive signal to the market. It provides confidence that the project is well
structured.

Resources and Capacity: Project development and procurement require an
intensive and sometimes fluctuating workload. External advisors can provide

additional capacity and flexibility, complementing permanent government staff.

Ensure that External Advisors do not have conflicts of interest that tie them to the USP
proponent or any other competing bidders
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Request Disclosures: Public agencies should request that external advisors disclose
any existing and potential conflicts of interest.

Establish a Clear Policy: The USP Policy should state the Public Agency’s
commitment to avoiding conflicts of interest.
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4.1.2 APPROACH 2: JOINT PROJECT DEVELOPMENT BY THE PUBLIC AGENCY AND USP
PROPONENT

The Public Agency leads the project-development process but asks the USP Proponent to

develop specific feasibility studies. The studies developed by the USP Proponent should be

limited to those that the USP Proponent can develop more efficiently or to a higher level of

quality. Typically, this will include studies related to technical or financial feasibility. The project-

development stage is governed by a Project-Development Agreement between the Public

Agency and the USP Proponent. The Public Agency will need to adopt a strong oversight role to

protect the public interest. The Public Agency can strengthen this oversight role by hiring

external advisors to independently review the USP Proponent’s work, and developing any studies

that are related to protecting the public interest (together with external advisors).

Sample Clause 21: Roles and Responsibilities in the Project-Development Stage

APPROACH 1: PROJECT
DEVELOPMENT BY THE PUBLIC
AGENCY

The USP Proponent shall not be involved
in Project Development. The role of the
USP Proponent ends once the Decision-
Making Authority has determined that
the Proposed Project shall enter the
Project-Development Stage.

If requested by the Public Agency, the
UspP Proponent  shall
clarifications about the USP in written

provide

form.

The Public Agency, in consultation with
relevant departments and External
Advisors, shall undertake Project
Development.

APPROACH 2: PROJECT
DEVELOPMENT BY THE PUBLIC
AGENCY & USP PROPONENT

The USP Proponent shall undertake
specific Project-Development
Activities requested by the Public

Agency.

The Project-Development process
shall be governed by a Project-
Development Agreement between the

USP Proponent and the Public Agency.

The Public Agency, in consultation
departments and
External Advisors. The Public Agency
shall oversee any studies developed by
the USP Proponent. The Public Agency

with  relevant
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share hire External Advisors to
independently assess the studies
developed by the USP Proponent.

The Public Agency may contact the USP  The Public Agency shall enter into a
Proponent with requests for clarification Project-Development Agreement with
or additional information. the USP  Proponent for the
Communication shall take place in development of specific studies.
writing.

The Public Agency shall evaluate the USP against the Evaluation Criteria and
determine whether the Proposed Project should proceed to the Procurement
stage.

Before entering the Procurement stage, the Public Agency shall seek approval
from the Decision-Making Authority.

The following guidelines can be used to determine which studies the USP Proponent may
develop.

Box 15: Guidelines to Determine Which Studies the USP Proponent May Develop

Studies and Documentation Recommended Roles and Responsibilities
v Definition of the Project These studies may be developed by the USP
Scope Proponent, provided the USP Proponent has the

v Technical Feasibility Study required experience and abilities.

v Financial Feasibility Study The Public Agency takes on a review role, supported by

its external advisors.
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v' Legal Feasibility Study Because these studies are closely linked to protecting
the publicinterest, they should be developed by the

v" Social and Environmental
Public Agency and its external advisors.

Impact Assessment
In exceptional circumstances, these studies may be

developed by the USP Proponent, provided the USP
Proponent has the required experience and abilities.

v Economic Feasibility Study

Appropriate supporting information will be required
from the Public Agency.

v' PPP Structure and The Public Agency shall always lead the development of

Contract these documents (supported by its external advisors),
v Procurement Strategy
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v PPP Suitability because they are key to safequarding the public
Assessment interest.

v’ Fiscal Impact Assessment

4.2 Determine Project-Development Procedures

The USP Policy should clearly specify the requirements of the project-development process,
including the activities to be carried out; the timeframe; the extent to which benchmarking and
market testing will be used to inform decision-making; and the use of project-development
agreements.

4.2.1 SPECIFY PROJECT-DEVELOPMENT ACTIVITIES

Determine which studies will be developed during the Project-Development stage.

The USP Policy should specify which project-development activities must be undertaken to
facilitate decision-making at the end of the third stage. If the government’s PPP Policy (or
equivalent) provides a detailed outline of project-development activities, these may be
referenced in the USP Policy.

Sample Clause 22: Project-Development Activities

The Project-Development stage shall consist of the activities necessary to enable the Public
Agency and Decision-Making Authority to undertake a detailed evaluation of the Proposed
Project.

This stage consists of the following activities:®

i. Development of a detailed geographical, temporal and functional scope of the
Proposed Project, ¥ as well as a description of its alignment with government
priorities;

i.  Development of a Technical Feasibility Study, including a preliminary technical design
and technical specifications;

iii.  Development of a Financial Feasibility Study, including a detailed Risk Assessment
and Funding and Financing Plan;

iv.  Development of a Legal Feasibility Study, including an assessment of legal risks and
uncertainties;

v.  Development of a Social and Environmental Impact Assessment;

6 Public agencies are advised to provide detailed guidance regarding the level of detail expected for studies submitted at the
feasibility level. For guidance on this, refer to Tool 1: Determining Submission Requirements in Part C of the Guidelines.
57 This should include a description of the alignment as well as any land (and land-acquisition) requirements.
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vi.  Development of an Economic Feasibility Study or Cost-Benefit Analysis;
vii.  Development of a Fiscal Impact Assessment or Affordability Assessment;
viii.  Development of an assessment of PPP Suitability;
iX. Development of a Procurement Strategy for the Procurement stage;
x.  Development of a preliminary PPP structure and high-level Risk Matrix, and
xi.  Stakeholder outreach to ensure support for the Proposed Project.
OR:

The Public Agency shall undertake the Project-Development stage as per the requirements of
[Section XX] of the [PPP Policy / Procurement Law].

4.2.2 ESTABLISH A TIMEFRAME

Specify the timelines that will govern the Project-Development Stage.

A timeframe of six to 12 months is typically appropriate for undertaking Project Development.
Public agencies may consider additional time for complex projects or those that require
significant government support.

Sample Clause 23: Timeline for USP Evaluation and Approvals

The Public Agency shall complete Project Development within a period of [6 to 12 months]
after the Proposed Project enters the Project-Development stage.

If the Public Agency requires additional time to complete Project Development, it shall submit
a request in writing to the Decision-Making Authority, provide a rationale for requiring
additional time, and propose a new timeframe.

4.2.3 BENCHMARKING AND MARKET TESTING

Specify how benchmarking and market testing will be used in project development and
decision-making.

When the USP Proponent undertakes some of the feasibility studies, the Public Agency (and its
external advisors) can undertake benchmarking to mitigate information asymmetries and inform
the project approvals at the end of the third stage. If benchmarking does not yield the necessary
project-level information, a Public Agency can use market testing to secure feedback on project
terms and determine market interest before reconfirming the procurement method.
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Market testing is typically more challenging than benchmarking, because the Public Agency
must develop and follow a clear communication strategy with regards to the market. The Public
Agency will need to determine the extent to which it will disclose project information and avoid
requests for additional information from bidders that may compromise equal bidding
conditions.5®

Sample Clause 24: The Use of Benchmarking and Market Testing in the Project-Development Stage

The Public Agency may use Benchmarking in cases where it requires additional information to
support decision making during the Project-Development stage. If this information cannot be
sourced through Benchmarking, the Public Agency may undertake Market Testing.

4.2.4 SPECIFY PROJECT-DEVELOPMENT AGREEMENT REQUIREMENTS

Specify that the USP Proponent’s involvement in project development will be governed by a
Project-Development Agreement, and define a reimbursement scheme.

If the Public Agency allows the USP Proponent to develop specific feasibility studies during the
third stage, this arrangement will need to be governed by a Project-Development Agreement,
outlined in the sample clause below.5°

Sample Clause 25: Project-Development Agreement with the USP Proponent

The Public Agency shall enter into a Project-Development Agreement with the USP
Proponent that outlines the terms under which the USP Proponent will undertake Project
Development.

The Project Development Agreement shall, at minimum, outline:

i.  Objectives of the Project and of the Project-Development Agreement;
ii.  Responsibilities of the Public Agency and the USP Proponent;
iii.  Compensation structure for the USP Proponent;

iv.  Modalities for coordination and communication between the Public Agency and the
USP Proponent;

v.  Timelines for Project Development;
vi.  Provisions for termination of the Project-Development Agreement;

vii.  Any legal or regulatory obligations; and

58 For detailed guidance on benchmarking and market testing, refer to Tool 9: Benchmarking in the USP Process and Tool 10: Market
Testing in the USP Process.
59 Tool 6: Project-Development Agreement provides additional guidance on drafting a Project-Development Agreement.
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viii.  Policies related to transparency, accountability, confidentiality, and conflicts of
interest.

One of the key terms of the Project-Development Agreement is the compensation scheme for
costs incurred by the USP Proponent. The Guidelines provide two approaches to reimburse these
costs:

1. Direct Reimbursement: The Public Agency reimburses the costs incurred by the USP
Proponent during or at the end of the third stage.

2. Delayed Reimbursement: The Public Agency delays reimbursing project-development
costs until the PPP contract has been awarded. If the USP Proponent wins the tender, it
does not receive reimbursement for costs incurred during project development. If the
USP Proponent does not win the tender, its costs are reimbursed by the Public Agency
or the winning bidder.°

Sample Clause 26: Independent Evaluation by the Public Agency

The Public Agency shall thoroughly and independently evaluate the documentation and
studies prepared by the USP Proponent. It shall use the Evaluation Criteria as the framework
for evaluating the studies developed by the USP Proponent. The Public Agency shall hire
External Advisors to review and provide an independent opinion regarding the studies
developed by the USP Proponent.

Involvement of the USP Proponent in the Project-Development stage does not imply that the
USP Proponent will receive more benefits than competing bidders during the Procurement
stage.

4.3 Specify Disclosure Requirements and Approvals

The USP Policy should specify the documentation that will need to be disclosed, as well as the
key approvals required to move on to the fourth stage.

4.3.1 SPECIFY DISCLOSURE REQUIREMENTS

Specify what documentation Public Agencies need to disclose during the Project-
Development stage.

Ensuring transparency and accountability during project development is critical to ensuring
public support for the project and the USP process. Publishing information about the project
allows stakeholders to hold public agencies accountable to public-interest concerns and to

%9 n case in which the winning bidder is required to compensate the project development costs, the sum is typically still transferred
to the Public Agency, which then passes it on to the USP Proponent.
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specified timelines. It also allows potential bidders to familiarize themselves with the project.
Ideally, public stakeholders should be provided with opportunities to provide comments,
particularly related to the economic, environmental or social impact of the project.

Sample Clause 27: Disclosure During the Project-Development Stage

At the end of the Project-Development stage, the Public Agency shall publish the Feasibility
Studies and project documentation used to evaluate the Proposed Project. The Public Agency
shall only be required to publish this information once the Decision-Making Authority has
approved the Proposed Project to continue to the Procurement stage.

Disclosure requirements during USP project development should be as high as (or higher than)
those for publicly initiated PPPs. The USP Policy should reference the disclosure requirements
for publicly initiated PPP projects and require that public agencies apply at least the same
standards for USPs. Creating even higher disclosure requirements for USPs has advantages, as
described in the box below.

Box 16: Advantages of Higher Disclosure Requirements for USPs

The Project-Development stage is a critical phase for ensuring stakeholder support because of
the following factors:

1) Project development is a resource-intensive process for the Public Agency. The Public
Agency must spend significant resources to develop documentation and hire external
advisors and/or to reimburse the USP Proponent for developing studies. Stakeholders
will want to verify that these resources are spent effectively.

2) The project-development process is critical in ensuring that the project is structured
so as to maximize public interest, ensure affordability, and generate Value for Money.
Although changes may still be made to the project structure during the fourth stage,
it is during project development that most key project decisions are made.
Stakeholders will want to verify these project decisions.

3) Higher disclosure requirements are likely to reduce criticism or accusations of bias in
favor of the USP Proponent.
4.3.2 SPECIFY APPROVALS

Determine the approvals required to enter the fourth stage, and the evaluation criteria that
will be used in the decision-making process.

At the end of the third stage, the Public Agency will determine whether the project should move
on to the Procurement stage. The project should only move on if it (1) meets the public interest;
(2) is expected to be feasible (according to technical, legal, financial, economic, social and
environment perspectives); (3) is suitable for PPP delivery; and (4) is expected to be affordable.
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These are the same evaluation criteria that were used during the Evaluation stage, but they are
now assessed in significantly greater depth.

Sample Clause 28: Approvals During the Project-Development Stage

The Public Agency shall evaluate the Project Development documentation per the Evaluation
Criteria.

The Public Agency shall provide an assessment and recommendation to the Decision-Making
Authority within [20 Business Days] of completing Project Development.

Based on the recommendation of the Public Agency, the Decision-Making Authority may
make one of three decisions:

1. The Project meets Public- Interest, Project- Feasibility, PPP- Suitability, and
Affordability criteria. The Decision-Making Authority recommends that the Project
move on to the Procurement stage and be procured under PPP Delivery.

2. The Project meets Public-Interest, Project-Feasibility, and Affordability criteria but
does not meet PPP-Suitability criteria. The Decision-Making Authority recommends
that the Project move on to the Procurement stage and be procured under
Conventional Delivery.

PROJECT DEVELOPMENT

The Project does not meet Public-Interest, Project-Feasibility, and/or Affordability
criteria. The Decision-Making Authority shall determine whether the Project should

.
0
e

be abandoned or whether it can be restructured to meet the Evaluation Criteria.

The Decision-Making Authority shall endeavor to make its decision and inform the Public
Agency within [20 Business Days]. The Decision-Making Authority may also provide
recommendations for undertaking the Procurement stage.
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The third (Project-Development) stage ends when the Decision-Making Authority has
approved the Project for entry into the fourth stage (Procurement).
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5 Stage Four: Procurement

During the Procurement stage, the Public Agency prepares and undertakes procurement. An

effective procurement process ensures that the PPP contract represents a fair market price and

protects the public interest, including through a sustainable and robust risk allocation. A

transparent and accountable procurement process also ensures stakeholder support and

minimizes the potential for legal or political challenges.

Table 5: Key Policy Decisions During the Procurement stage

POLICY DECISION

KEY COMPONENTS

DEFINE ROLES AND
RESPONSIBILITIES

DEFINE PROCUREMENT
PREPARATION

DEFINE PROCUREMENT
PROCEDURES

DETERMINE
APPROVALS AND
DISCLOSURE
REQUIREMENTS

Delineate the roles and responsibilities of the Public Agency
(or agencies), USP Proponent, and external advisors.

Procurement Preparation: Determine which activities must
be undertaken to prepare for procurement.

Benchmarking and Market Testing: Determine how
benchmarking and market testing will be used to prepare for
procurement.

Tender Procedures: Specify which tender procedures will
apply during procurement.

Timeframe: Determine the timeframe for procurement.
Disclosure: Determine which documents will need to be
disclosed during and after procurement.

Benchmarking: Determine how benchmarking will be used
to support decision-making regarding the PPP contract.

Approvals: Determine the approvals that are required to
sign the PPP Contract.
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5.1 Define Roles and Responsibilities

Delineate the roles and responsibilities of the Public Agency (or agencies) and USP
Proponent during the Procurement stage.
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Sample Clause 29: Roles and Responsibilities During the Procurement Stage

COMPETITIVE TENDER (with or
without incentives)

~ The USP Proponent has no obligation
‘“ to participate in the Tender.

Should it decide to participate in the
tender process, it will have no
advantages over Competing Bidders.
The USP Proponent will have the
same rights and obligations as any
other Competing Bidder, as outlined
in the Tender documentation.

OR:

Should the USP Proponent decide to
participate in the tender process, it
will receive an incentive providing an
advantage over Competing Bidders.

Except for the incentive, the USP
Proponent will have the same rights
and obligations as any other
Competing Bidder, as outlined in the

Tender documentation.

The Public Agency and its External
Advisors shall follow the
Procurement-Management Plan and
the Procurement Strategy developed
during the

stage.

Project-Development

The Public Agency and its External
Advisors  shall
competitive Tender by developing the
Procurement Documentation.

prepare for a

DIRECT NEGOTIATION

The USP Proponent shall engage in a
Direct Negotiation with the Public
Agency regarding the PPP Contract.

If the USP Proponent will continue to
undertake
activities, these will be governed by an

Project-Development

extension of the Project-Development
Agreement.

Other rights and obligations of the USP
Proponent shall be defined in the Direct-
Negotiation Protocol.

The Public Agency and its External
Advisors shall draft the PPP Contract and
undertake Benchmarking regarding the
terms of the PPP Contract.

Prior to obtaining approval from the
Decision-Making Authority to enter the
direct negotiation, the Public Agency
shall secure the right-of-way and/or
necessary land acquisition, and obtain
environmental and social clearance. The
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Prior to obtaining approval from the Decision-Making Authority shall approve
Decision-Making Authority to launch
the Tender, the Public Agency shall

secure the

the PPP Contract prior to entering the
direct negotiation.

right-of-way  and/or

S ~ The Public Agency and its External
ST [ETel S e, Eie| @ ST Advisors shall negotiate the terms of the
PPP Contract with the USP Proponent to

maximize Value for Money.

environmental and social clearance.

The Decision-Making Authority shall
approve the Procurement
Documentation, including the PPP
Contract, prior to launching the

Tender.

The Public Agency and its External
Advisors shall organize a competitive
Tender process that strives to
maximize competition and Value for

Money.

The box below provides guidance regarding the three procurement approaches, when they
should be used, and their advantages and disadvantages.

Box 17: Selecting a Procurement Method
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Method Competitive Tender Competitive  Tender Direct Negotiation
(without incentives) (with incentives)

Description The proposed project The proposed project is The PPP contract will
is submitted to submitted to be directly negotiated
competitive-tender ~ competitive-tender between the USP
procedures in procedures in Proponent and the
accordance with the accordance with the Public Agency.
government’'s PPP government’s PPP and
and procurement procurement
regulations. regulations. An

incentive is provided to
the USP Proponent
during  the  tender
process.

When to Use The proposed project The proposed project is If the Public Agency
is  expected to expected to generate has determined
generate market market interest under a (through bench-
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Advantages

Disadvantages

interest under a
competitive

procurement.

This  procurement
approach s
likely to achieve a fair

most
market price and
Value for Money and
for society.

USP proponents may
consider it less
attractive to submit a
USP if they are not
provided with an
incentive during the
tender.

competitive
procurement.

A competitive
procurement approach
with incentives may still
be more likely to achieve
a fair market price and
Value for Money than a
direct negotiation.

Providing an advantage
to the USP Proponent
over other bidders may
reduce market interest,
compared to a
competitive tender

without incentives.

marking and market
testing)  that the
proposed project s
unlikely to generate
market interest under a

competitive
procurement, it may
undertake a direct

negotiation.

There may be lack of
market interest
because, for example,
the proposed project
includes innovative
components that other
private entities are less

able to execute.

If no other bidders are
interested in bidding
for the project, a direct
negotiation with the
USP Proponent may be
the only way to still
implement the project.

It is
ensure a fair market

challenging to

price and Value for
Money in a direct

negotiation.
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5.2 Define Procurement-Preparation Requirements

The USP Policy should clearly define the procurement-preparation requirements prior to either
launching a competitive tender or directly negotiating with the USP Proponent.

5.2.1 DEFINE PROCUREMENT-PREPARATION ACTIVITIES

Specify the documentation that will need to be prepared prior to launching the competitive
tender.

The USP Policy should specify the documentation required prior to the tender. The procurement-
preparation activities help ensure that the Public Agency is well prepared before launching the
process. This helps increase the confidence of potential bidders and the likelihood of receiving
competitive bids. The sample clause below outlines procurement-preparation activities for a
competitive-tender process.

Sample Clause 30: Procurement-Preparation Activities (Competitive Tender)

The Public Agency and its External Advisors shall prepare for a competitive Tender by
undertaking the following activities:

i.  Undertaking Market Testing;

i.  Developing a Final PPP Structure and Risk Allocation;
iii.  Finalizing the Procurement Strategy;
iv.  Developing a PPP Contract; and

v.  Developing Procurement Documentation, including a Request for Proposals (RFP) and
Bid-evaluation criteria.

Inthe case of a delay between the end of the Project-Development stage and the Procurement
stage, the Public Agency and its External Advisors shall also reconfirm the Project-
Development documentation.

Specify the documentation that will need to be prepared prior to launching the direct
negotiation.

For a direct negotiation, the procurement-preparation activities strengthen the negotiating
position of the Public Agency. Procurement preparation will involve: (1) extending the Project-
Development Agreement between the Public Agency and the USP Proponent (to continue some
of the project-development activities); (2) developing a protocol to govern direct negotiations
(the Direct-Negotiation Protocol), and (3) drafting a PPP contract. The Guidelines strongly advise
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the Public Agency (and its external advisors) to draft the PPP contract. This allows the Public
Agency to exercise greater control over the terms during the negotiation process.®

Sample Clause 31: Procurement Preparation Activities (Direct Negotiation)

The Public Agency and its External Advisors shall prepare for Direct Negotiation with the USP
Proponent by undertaking the following activities:

i.  Developing a Final PPP Structure;
i.  Developing a Direct-Negotiation Protocol, and
iii.  Developing a PPP Contract.

The Public Agency shall also extend the Project-Development Agreement with the USP
Proponent for the continuation of Project-Development activities during the Procurement
stage.

The USP Proponent shall not be involved in drafting the PPP Contract. Whenever possible, the
Public Agency shall adhere to standardized PPP Contract terms in drafting the PPP Contract.

In the case of delays between stages three and four, the Public Agency and its External
Advisors shall also reconfirm the Project-Development documentation.

Specify how benchmarking and market testing will be used during procurement preparation.

Prior to launching a competitive tender or direct negotiation, the Public Agency will need to
decide whether it has sufficient information to confirm the PPP structure, tender
documentation, and draft PPP contract. Benchmarking can be used to inform project-structuring
decisions by allowing the Public Agency to analyze comparable PPP structures and bidding
results. Benchmarking is particularly relevant when the Public Agency has limited experience
drafting procurement documentation.

Sample Clause 32: The Use of Benchmarking and Market Testing During the Procurement Stage

The Public Agency shall use Benchmarking to help inform the design of the PPP structure,
Procurement Strategy, and draft PPP Contract. In cases where the Public Agency requires
further information to validate the proposed structure or promote the Project, it may
undertake Market Testing with potential Competing Bidders.

Market testing can also be used during the Procurement stage. Market testing can help the Public
Agency confirm the bankability of the PPP structure and confirm the level of market interest, and
It can be used to promote the project to private entities, which can help generate market appetite

1 The Public Agency may establish standard PPP contracts for PPP projects in a particular sector to avoid drafting a new contract for
each project.
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and allow private entities to start preparing to participate in the tender. Market testing can also
be used to enhance the Public Agency’s understanding of private-sector capabilities and
interests.®2

5.2.2 DEFINE REQUIRED CLEARANCES AND APPROVALS

Specify the clearances and approvals required prior to launching the competitive tender.

The USP Policy should specify clearances and approvals that will need to be acquired prior to
launching a competitive tender. The key clearances and approvals are:

e Right-of-way and/or necessary land acquisition;
e Environmental and social clearances, and
e Approval of the Procurement Documentation (including the PPP Contract).

Securing these approvals will reduce the project’s risk profile. This will increase the confidence of
potential bidders and thereby also the likelihood of receiving competitive bids.

5.3 Specify Procurement Procedures

For both a competitive tender and a direct-negotiation process, the USP Policy should specify
which procurement regulations the Public Agency will be required to follow.

5.3.1 DEFINE A TIMEFRAME

Determine the timelines that the Public Agency will need to meet during the Procurement
stage.

The USP Policy should outline the timelines relevant to the Procurement stage. Because
competitive tenders often experience delays (and direct negotiations may experience even
longer delays), the Public Agency should ensure that these timeframes are realistic and match
the complexity of the project and the Public Agency’s resources and experience. Meeting the
timelines outlined in the USP Policy is critical to securing public support for the USP process and
market interest. Delays and uncertainty during the tender process can be costly for private
bidders and may ultimately increase the price of the bid that is offered, thereby reducing Value
for Money.

Sample Clause 33: Establishing Timelines (Competitive Procurement)

The Public Agency shall establish clear and realistic timelines for Procurement preparation and
the Tender process. The Public Agency shall strive to undertake Procurement preparationina

62 Detailed guidance on Benchmarking and market testing can be found in Tool g and Tool 10 in Part C.
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timeframe of [6] to [18] months & and the Tender process in a timeframe of [12] to [24]
months.®4

Should the Public Agency require additional time for Procurement, it shall submit a request to
the Decision-Making Authority in writing, requesting an extension of the Procurement stage
and providing reasons.

Sample Clause 34: Establishing Timelines (Direct Negotiation)

The Public Agency shall establish clear and realistic timelines for preparing and undertaking
the Direct Negotiation. The Public Agency shall strive to complete the preparation for the
Direct Negotiation in a timeframe of [6] to [12] months and the Direct Negotiation process in
a timeframe of [6] to [12] months.

Should the Public Agency require additional time for Procurement, it shall submit a request to
the Decision-Making Authority in writing, requesting an extension of the Procurement stage
and providing reasons.

5.3.2 SPECIFY COMPETITIVE TENDER PROCEDURES

Specify the applicable tender procedures and whether the USP Proponent will receive any
incentives.

For jurisdictions with well-developed competitive tender procedures, the Guidelines recommend
that the USP Policy refer to existing PPP procurement procedures. In jurisdictions in which the
existing PPP procurement process is insufficiently transparent or does not stimulate equal
bidding conditions, governments are advised to define USP-specific tender procedures to
guarantee transparency and competition. The USP Policy should clearly specify whether the USP
Proponent will receive any incentives over competing bidders.

Sample Clause 35: Procedures for a Competitive-Tender Process

Without Incentives for the USP Proponent:

The Public Agency shall organize a competitive Tender. To ensure equal bidding conditions,
no advantages shall be provided to the USP Proponent over other bidders. The Public Agency
shall strive to maximize competition in the Tender.

63 Chapter 5 of the PPP Guide of the PPP Certification program (https://ppp-certification.com/sites/default/files/documents/ Chapter-
1-PPP-Introduction-and-Overview.pdf) indicates that procurement preparation takes between six and 18 months.

64 More information on the various timelines in a Tender Process can be found in Chapter 6 of the PPP Guide of the PPP Certification
program (https://ppp-certification.com/sites/default/files/documents/Chapter-6-Tendering-and-Awarding-the-Contract.pdf).

65 An introduction to incentive mechanisms was provided in Chapter 3.3.5 of Part A of the Guidelines. Additional guidance on
incentives is provided in Tool 7 of Part C.
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OR:

The Public Agency shall follow the same Tender procedures as for Publicly Initiated PPP
projects, as specified in [Procurement Law / PPP Policy].

With Incentives for the USP Proponent:

Bonus: The Public Agency shall organize a competitive Tender to procure the Project. The
Public Agency shall strive to maximize competition in the Tender. The Public Agency shall
provide a Bonus to the USP Proponent of no more than [XX] percent of the [Financial Bid].

OR:

Automatic Shortlisting: The Public Agency shall organize a competitive Tender to procure the

Project. The Public Agency shall strive to maximize competition in the Tender. If the USP
Proponent has the required experience in project Implementation, it may be automatically
shortlisted in the Tender. To ensure equal bidding conditions, no additional advantages shall
be provided to the USP Proponent over Competing Bidders.

Provide sufficient bid-preparation time and access to equal information for competing
bidders.

To ensure market interest in a competitive tender, competing bidders must be given sufficient
time to prepare a competitive bid. Private entities typically require from three to six months
(depending on the complexity of the project) to develop a high-quality bid. The Public Agency
may consult with potential bidders to ensure that the time provided is sufficient and
proportionate with the complexity of the project.

Sample Clause 36: Preparation Time for Competing Bidders

The Public Agency shall provide all bidders with a reasonable amount of time for preparation
and submission of Bids. The time provided for preparation of Bids in response to USPs shall be
no less than [3] months.

To determine a reasonable amount of time for preparation of Bids, the Public Agency may hold
open discussions with private entities that may be interested in submitting Bids.

The time provided for bidders to prepare and submit bids in response to the Tender may be
extended in cases where the Public Agency deems the Project complex enough to justify a
longer time.

Competing bidders must have timely and equal access to all relevant information about the
project. Typically, this information includes all the feasibility studies developed during the
Project-Development stage and the draft tender documentation developed during the
Procurement stage. These documents should be made available to all bidders.

Sample Clause 37: Access to Information in a Competitive Tender
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The Public Agency shall ensure that Competing Bidders have timely and equal access to the
same information about the Project as the USP Proponent. Relevant documentation about the
Project will be published in the [Official Gazette or Public Agency’s website] and shall include
all relevant studies undertaken during the Project-Development stage, as well as the Tender
documentation, draft PPP Contract and proposed risk allocation developed during the
Procurement stage.

5.3.3 SPECIFY DIRECT-NEGOTIATION PROCEDURES

Specify the applicable procurement procedures for a direct negotiation.

If the USP Policy allows PPP contracts to be directly negotiated, it should clearly specify the
processes that the Public Agency should follow. The direct-negotiation procedures should be
outlined in a Direct-Negotiation Protocol, the contents of which are described in the sample
clause below. The Direct-Negotiation Protocol should also specify whether the USP Proponent
is required to select the major subcontracts on a competitive basis.®

Sample Clause 38: Applicable Procedures for a Direct Negotiation
Prior to beginning the Direct Negotiation, the Public Agency and USP Proponent will be
required to sign the Direct-Negotiation Protocol.
The Direct-Negotiation Protocol shall include, at a minimum, the following elements:

i.  The criteria the Public Agency will use to evaluate and approve the final terms of the
PPP Contract;

ii.  Timeframe for completion of the Direct Negotiation (and modalities for extending the
timeframe if necessary);

iii.  Compensation schemes for delays or additional requests by the Public Agency;

iv.  Modalities for communication between the Public Agency and the USP Proponent
during the Direct Negotiation;

v.  Rights and obligations of the Public Agency and the USP Proponent;

vi.  The potential outcomes of the Direct Negotiation;
vii.  Management of potential conflicts of interest;
viii.  Requirements related to selecting and awarding the major subcontracts on a

competitive basis; and

% Introducing competition in the major project subcontracts includes requesting several offers from different design-build
contractors, operations and maintenance contractors, and financiers prior to awarding the subcontracts.
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ix.  Requirements related to confidentiality, intellectual property, or disclosure (including
of the PPP Contract).

The Public Agency and its External Advisors shall directly negotiate the PPP Contract with the
USP Proponent, as per the Direct-Negotiation Protocol. The Public Agency shall seek
independent advice from External Advisors prior to approving the PPP Contract. The External
Advisors shall undertake Benchmarking on the key terms and conditions of the PPP Contract.

Specify how benchmarking will be used during the direct negotiation.

The Guidelines strongly advise that the Public Agency undertake benchmarking during the direct
negotiation.®” During the Procurement stage, the Public Agency will need to decide whether to
commit to long-term obligations and validate the proposed terms of the PPP contract. Validating
the terms will be a fundamental feature of any direct negotiation in order to ensure that the
contract is fair, consistent with similar contracts, and provides Value for Money.

PROCUREMENT

5.4 Approvals and Disclosure Requirements

Determine disclosure requirements during the Procurement stage.

For a competitive-tender process, disclosure of all relevant project information ensures market
interest during the tender and secures public support for the PPP project. Disclosure of project
information and the PPP contract is even more important for a directly negotiated process, given
the perceptions surrounding lack of transparency and fairness of the terms and conditions.
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Sample Clause 39: Disclosure During Procurement stage (Competitive Tender)

Competitive Tender

During the Procurement stage, the Public Agency shall publish the Tender Documentation,
making it available to all interested parties, including Competing Bidders and the public. At
the end of the Procurement stage, the Public Agency shall publish the PPP Contract and its
associated Annexes.

OR:

During the Procurement stage, the Public Agency shall publish the Tender Documentation,
making it available to all interested parties, including Competing Bidders and the public. At
the end of the Procurement stage, the Public Agency shall publish a version of the PPP
Contract and its associated Annexes that has been adjusted to remove any confidential
information.

Direct Negotiation

% Detailed guidance on Benchmarking can be found in Tool 9: Benchmarking in the USP Process.
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At the end of the Procurement stage, the Public Agency shall publish the PPP Contract and its
associated Annexes.

OR:

At the end of the Procurement stage, the Public Agency shall publish a version of the PPP
Contract and its associated Annexes that has been adjusted to remove any confidential
information.

Specify which approvals are required throughout the fourth stage, including prior to
launching the procurement process and prior to signing the PPP contract.

Sample Clause 40: Approvals at the End of the Procurement stage

Competitive Tender:

The Decision-Making Authority shall approve the Procurement Documentation prior to
launching the competitive Tender.

The Public Agency shall evaluate the final PPP Contract per the Evaluation Criteria to ensure
that it meets Affordability, Public-Interest, Project-Feasibility, and Value-for-Money criteria.
The Public Agency may seek independent advice from External Advisors prior to approving
the PPP Contract.

Direct Negotiation:
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The Decision-Making Authority shall approve the draft PPP Contract and the Direct-
Negotiation Protocol prior to launching the Direct Negotiation. The Decision-Making
Authority shall seek independent advice from External Advisors.

The Public Agency shall evaluate the final PPP Contract per the Evaluation Criteria to ensure
that it meets Affordability, Public-Interest, Project-Feasibility, and Value-for-Money criteria.

The Procurement stage ends when the Project has reached commercial and financial close.
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PART C: Toolkit

Purpose of the Toolkit

The purpose of the Toolkit is to provide additional guidance and considerations for the policy
decisions presented in Part B of the Guidelines. The Tools presented in Part C are intended to
assist in the drafting of the USP Policy and the management of USPs (USP Policy
Implementation).

Structure of the Toolkit

The Tools are organized according to the phases of the USP Process. The final three Tools
(Tools 8 through 10) apply throughout the USP Process.
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Figure 5: Overview of Toolkit

Name of Tool

Determining Submission Requirements

Determining the USP Review Fee

Compliance Check Form

Detailed Evaluation Criteria

Evaluation Form

The Project-Development Agreement

Incentives During the Competitive Tender

Disclosure Throughout the USP Process

Benchmarking During the USP Process
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Market Testing During the USP Process

75



1 Determining Submission Requirements

Clear and standardized submission requirements bring transparency and accountability to the USP Process. They help facilitate the evaluation
process, while also discouraging poor-quality proposals. This Tool provides guidance regarding the elements that governments should consider when
determining minimum submission requirements.

°Refer to Existing Requirements: If available, refer to studies and assessments required during the PPP Identification and Screening stage for publicly
initiated PPPs. If not available, review the indicative Minimum Submission Requirements suggested by the Guidelines.

oReview the Evaluation Criteria: Create a detailed list of information needed to adequately assess the USP from the four perspectives of the Evaluation
Criteria: 1) Public Interest, 2) Project Feasibility, 3) PPP Suitability, and 4) Affordability.

a Specify Level of Detail: Ensure that Minimum Submission Requirements are reflective of an early-stage design level, as shown below.
0-10% design 10-30% design 30-60% design 60-go%design

Project Scoping and Preliminary Design / Advanced Design / . Operations &
Planning Engineering Engineering Constiuction Maintenance

Minimum submission requirements should reflect 10 — 30% design

Confirm that Minimum Submission Requirements align with the Objectives and Guiding Principles of the USP Policy:

v’ Do the submission requirements encourage the submission of USPs that are in line with the objectives and guiding principles of the USP Policy? (For
example, do the submission requirements encourage the submission of innovative proposals?)

v Are the submission requirements sufficiently detailed to discourage poor or incomplete submissions?

¥ Does the Public Agency have sufficient technical capacity (with the support of external advisors) to review USPs that will be submitted based on these
requirements?
v Do the submission requirements result in acceptable transaction costs for USP proponents and acceptable public costs for reviewing them?

v Are the submission requirements sufficiently strict to encourage quality submissions?
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2 Determining the USP Review Fee

In order to determine a review fee that is appropriate to the local context, the Public Agency is advised to estimate the cost of evaluating the USP.

Two approaches to this are provided in the Tool below.

USP Review Fee
Structure

Flat or fixed fee

Tiered fee
structure based on
estimated capital
cost of proposed
project

Considerations

May help recover the costs of reviewing the USPs while also
discouraging the submission of opportunistic USPs.

Areview fee that is too high may discourage USPs that may
be beneficial to the government.

May help recover the costs of reviewing the USP while also
discouraging the submission of opportunistic USPs.

The time and resources required for the Public Agency to
evaluate a USP are often related to the size and complexity
of the proposed project.

Example

In Virginia, United States, USP Proponents are
required to submit a non-refundable, non-
negotiable proposal review fee of $50,000 at the
time of USP submission.®

In Arizona, United States, the costs are tiered as
follows, : ®

<$50 Million: $20,000

$50 Million to $100 Million: $35,000
$100 Million to $250 Million: $60,000
$250 Million to $500 Million: $85,000
$500 Million to $1 Billion: $110,000
>$1 Billion: $135,000

68 Eor more information, refer to Virginia’s November 2014 Implementation Manual and Guidelines For the Public-Private Transportation Act of 1995
(http://www.virginiadot.org/office_of_transportation_public-private_partnerships/resourcesfUPDATED_PPTA_Implementation_Manual_11-07-14_FOR_POSTING_TO_WEBSITE_-

_changes_accepted.pdf)

69 P3 Program Guidelines, Arizona Department of Transportation, Office of P3 Initiatives, ADOT, 2011, available at http://www.azdot.gov/docs/default-source/business/p3-program-guidelines.pdf
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3 Compliance Check Form

This Tool provides an indicative template for the Compliance Check that must be undertaken by the Public Agency prior to entering the Evaluation
stage. The template can be adapted by governments based on their specific compliance requirements.

USP Submission Documents
(italics indicate optional submission documents)

Public Interest and Market Appetite Requirements

U A description of the Proposed Project, including a high-level
design, sketches, or alignment maps

O A preliminary assessment of the public need for the Proposed
Project, including a description of the benefits to society and
how the Proposed Project aligns with the Government’s
infrastructure plans

U OPTIONAL: A preliminary assessment of Economic Feasibility or a
Cost-Benefit Analysis;

Project Feasibility and Fair Market Price Requirements

U A preliminary technical description of the Proposed Project
U A preliminary assessment of Financial Feasibility

O A preliminary operating plan

PPP Suitability and Procurement Method Requirements

U A preliminary assessment of Project Risks

O OPTIONAL: A preliminary assessment of PPP Suitability or of the
most suitable Delivery Model

OPTIONAL: Government Support

U Confirmation that the Proposed Project does not require any
Government support, or

U A preliminary description of the type and amount of support that
the Proposed Project requires from the Government.

Compliance Check Criteria

USP Definition

Justification

Does the USP Submission
meet the definition of a USP
set out in the Clause [X] of the
USP Policy?

Submission Requirements

Does the USP meet the
Submission Requirements in
Clause [X] of the USP Policy?

Integrity Due Diligence Criteria

Does the USP meet the
Integrity Due Diligence
Criteria in Clause [X] of the
USP Policy?

OVERALL ASSESSMENT

Does the USP meet the three
Compliance Check Criteria?

USP is Compliant: USP moves on to Stage Two: Evaluation. Public
Agency informs the USP Proponent that the USP Submission is
compliant.

USP is NOT Compliant: Public Agency informs the USP Proponent
that the USP Submission is not compliant, providing reasons.
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4 Detailed Evaluation Criteria

Providing clear and detailed evaluation criteria ensures transparency and accountability in the USP Process. The purpose of this Tool is to provide
indicative questions to guide the development of detailed evaluation criteria for the USP Policy.

Public Interest

Does the USP project advance
the public interest?

Evaluation
Criteria

Project Feasibility

Is the project technically,

financially and economically
feasible?

Evaluation
Criteria

The following are indicative public interest evaluation criteria for USPs.

v

v

v

The USP should be consistent with national priorities and objectives and the national development agenda

The USP should be aligned with the policy priorities of the sectorial ministry or agency and other long-term sector
plans

The USP should address a demonstrated infrastructure need that has been articulated in relevant infrastructure plans

The USP should propose an innovative and/or cost-effective service delivery mechanism for an important public
service

The USP should not create an monopoly in terms of service provision without protecting the public interest

The following are indicative project feasibility evaluation criteria for USPs.

Technical Feasibility

v

v

Project site / project site options and land should either be available or not be too difficult to acquire

Technical scope of the project should be feasible and specifications and standards proposed should meet project and
industry requirements

Preliminary design, including any innovative technological solutions proposed, should be feasible and practical
Operations and maintenance plans should be technically feasible and practical

Major environmental or permitting clearances needed should be clearly described along with reasonable plans for
obtaining the clearances and incorporated into the project schedule

Proposed project schedules should be practical, attainable, and manageable

Major technical and operational risks of the project should be identified along with an appropriate plan for managing
risks

Major dependencies with existing infrastructure or resources such as fuel supply, power, external infrastructure, etc.
should be identified along with an appropriate plan for addressing the dependencies

Preliminary assessment of environmental and social impacts should be acceptable

Preliminary assessment of climate change and sustainability impacts



Project Feasibility

Is the projecttechnically, The following are indicative project feasibility evaluation criteria for USPs.
financially and economically

feasible? Financial and Economic Feasibility

Evaluation ¥ All assumptions for major cost components included in the preliminary assessment of financial feasibility should be

Criteria reasonable and in line with current market conditions

Assumptions on tariffs [ prices included in the preliminary market demand analysis should be justifiable and in line
with the market and comparable projects

Assumptions regarding operations and maintenance costs of the project should be reasonable

If a preliminary financial model is submitted, all assumptions and projections over the project horizon period should
be reasonable

Major sources of funding and financing for the project should be identified and reasonable

Important financial ratios should be realistic, including: Internal Rate of Return (IRR) and Net Present Value (NPV)

<

If expected economic benefits generated by the project are included in the cost benefit analysis, they should be
reasonable
P -penren pppn e amn il The following are indicative PPP suitability evaluation criteria for USPs.
project?

PPP delivery for this USP should be allowed under existing legal frameworks

Evaluation
Criteria

The USP project must be of a sufficient scale and complexity to warrant PPP delivery

The proposed roles of the public and private sectors should be appropriate and reasonable

The proposed risk allocation should be appropriate and reasonable

L 4 L K«

On the basis of comparable projects, there should be a realistic expectation that PPP delivery for the USP offers Value

for Money
Affordabili

PRI IRy (L N R 'l The following are indicative project affordability evaluation criteria for USPs.
government and users?

¥ Any direct and indirect contingent liabilities of the project to be borne by the government should be acceptable from
Evaluation a government perspective
Criteria

¥  The level of government support, if requested, should be affordable to the government from a fiscal perspective

v

Any user fees or charges should be realistic and in line with willingness to pay
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5 Evaluation Form

This Tool provides guidance regarding which elements of the USP Submission inform the evaluation during Evaluation stage of the USP Process. The
Tool also provides an indicative template for the evaluation of USPs that can be adapted by governments.

USP Submission Documents Evaluation Criteria Scoring Justification
(italics indicate optional submission documents)

U Executive Summary

U Preliminary assessment of public need including
benefits to society

U Description of proposed project including alignment
with existing government plans project advance

U Preliminary Economic Feasibility Study or Cost-Benefit the public interest?
Analysis

Public Interest -

Does the USP D Med

O Preliminary technical description including construction Project Feasibility

schedule and connections to existing infrastructure

Q Preliminary Financial Feasibility Study Is the project -

Q Preliminary operating plan technically, D Med
financially and

economically
feasible?

W Preliminary assessment of project risks

W Preliminary assessment of PPP Suitability

W Evidence of the USP Proponent’s experience in
undertaking Project Development Is PPP a suitable

1 Evidence of the USP Proponent’s experience in solution for this
undertaking Project Implementation project?

U Assessment of Financial Feasibility

U Preliminary assessment of project risks

U Preliminary Economic Feasibility Study or Cost-Benefit
Analysis

Is the project
affordable for the
government and

users?




6 Project-Development Agreement

Any involvement by the USP Proponent during project development should be governed by a Project-Development Agreement between the Public
Agency and the USP Proponent. This Tool highlights the benefits of standardizing Project-Development Agreements and provides considerations
related to compensating the USP Proponent for its involvement in project development.

Benefits of Standardizing the Project Development Agreement

v" Transaction Costs: Standardizing the Project Development Agreement is likely to reduce transaction costs for both the Public Agency and the USP
Proponent, as it avoids the need to negotiate terms for every USP. The Public Agency will need to hire external advisors to prepare the standard Project
Development Agreement.

v" Public Agency Negotiating Position: Using a standardized agreement may also improve the Public Agency’s bargaining position. It increases the
likelihood that the USP Proponent will accept the Public Agency’s terms. Negotiating terms for each Project Development Agreement may risk public
agencies agreeing to unfavorable terms.

v Market Interest: Developing a standardized Project Development Agreement has advantages for the private sector. It provides the USP Proponents
with certainty about the terms of arrangement. It also ensures fairness by ensuring that equal terms are offered to all USP proponents.
Advantages and Disadvantages of Compensating the USP Proponent for Pro'fect Development Activities
*

v Compensating the USP Proponent for its involvement during the Not compensating the USP Proponent for project development

project development phase allows the Public Agency to enforce its own activities may reduce the upfront cost for the Public Agency. However,
terms for project structuring. This strengthens the Public Agency’s it is also likely lead to a higher bid price as the USP Proponent will seek
bargaining position and makes it easier for the Public Agency to ensure to recover its project development costs through a higher bid. This will
that the project is structured to maximize public interest, Affordability, ultimately increase overall costs and reduce Value for Money.

transparency, and Value for Money. x  The USP Proponent could also seek a reward for project development

activities either through a direct negotiation or an incentive during the
competitive tender, which hampers equal bidding conditions.
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The purpose of this Tool is to provide guidance regarding the key components of the Project-Development Agreement (PDA). This table should not
be considered legal advice. Standardized Project-Development Agreements should be prepared by legal advisors familiar with the local context.

Contents of the PDA Guidance
Objectives of the Project and of the This section will include the main objectives and the scope of the agreement, including the scope and main objectives of the
Project-Development Agreement project.

Responsibilities of the Public Agency The agreement shall clearly delineate the responsibilities of the Public Agency and the USP Proponent, including any agreed-upon

and the USP Proponent cost sharing. The agreement shall define the deliverables that the USP Proponent will develop, the requirements for these
deliverables, and the review responsibilities of the Public Agency. The agreement will also specify liabilities and potential
indemnification for (third-party) claims, as well as any caps on such liabilities and indemnification.

Compensation structure for the USP The agreement shall describe how and when the USP Proponent will be compensated for its project-development activities, as
Proponent well as the (maximum) budget available for compensation.

Modalities for coordination and The agreement shall detail how coordination and communication between the parties will be conducted, including recurring
communication between the Public meetings, communication formats, and procedures for escalating issues as necessary. The agreement shall also define how
Agency and the USP Proponent coordination and communication with internal and external stakeholders and the general public will take place.

Timelines for Project Development The agreement shall detail and clearly define the project-development timeline, including milestones, an end date, and timelines

for review and approval.

Provisions for termination of the The agreement shall define various grounds for termination of the Project-Development Agreement, including termination for
Project-Development Agreement convenience and termination for contractor default. The agreement shall also indicate which procedure will be followed, as well
as the compensation the USP Proponent will be entitled to in those circumstances.

Any legal or regulatory obligations The agreement should also identify any applicable laws and acts governing the project, and any regulatory obligations that all
parties will be expected to meet. The courts with jurisdiction to adjudicate any disputes relating to the agreement (subject to
applicable law) shall also be identified.

Policies related to transparency, The agreement shall specify the principles and procedures regarding transparency, accountability, confidentiality, and conflicts of
accountability, confidentiality, and interest, and shall define the consequences for either party not following them.
conflicts of interest
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7

Incentives During the Competitive Tender

The purpose of this Tool is to provide guidance regarding the extent to which the four incentive mechanisms affect equal-bidding conditions during
the competitive tender.

No Incentive

The USP Proponent
receives no incentive
during the tender

No incentives for the USP
Proponent during the tender
encourages equal bidding
conditions. Even without
incentives, however, the USP
Proponent may already have
an advantage over its
competitors because it
initiated the project idea.

This approach does not
preclude direct financial
reimbursement for the USP
Proponent’s project initiation
efforts.

Most competitive /
Equal Bidding Conditions

Automatic
Short Listing

The USP Proponent is
automatically short
listed into the final
bidding stage

Automaticshort listing may
not necessarily limit
competition. The Public
Agency should confirm
whether the USP Proponent
meets pre-qualification
criteria if a two-stage
procurement praocess is used.

Automatic short listing may
not be applicable to USP
proponents that are not
willing or able to execute the
project.

Least competitive /
Highest Distortion

Bonus Mechanism

The USP Proponent
receives a bonus
(usually expressed as
percentage points)
during bid evaluation

Bonus Mechanisms may not
necessarily limit competitive
pressure. As long as bonuses
constitute a sufficiently small
percentage of points available
in the bid evaluation criteria,
this mechanism may still
encourage competition.

Finding the balance between
providing adequate incentives
without limiting competitive
pressure is challenging.

Right to Match

The USP Proponent has
the right to match a
competing bid to win
the contract

Right to Match significantly
limits competitive pressure
and represents the highest
distortion of a competitive
tender. Most procurements
that allow right to match
receive few or no competing
bids.

Competing bidders have little
incentive to expend resources
developing a bid when their
bid can always be matched by
the USP Proponent.
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8 Disclosure Throughout the USP Process

Ensuring transparency and accountability throughout the USP Process is critical to ensuring public support for the USP project. The purpose of this
Tool is to provide guidance regarding the documentation that should be disclosed at each stage of the USP Process.”°

USP PROCESS

Z Na A
0
2 USP SUBMISSION
@
72 RS J
5 Wa ~
2
3 EVALUATION
=
. N
0z PROJECT
%<l | DEVELOPMENT
15 \. J
[=]
= PROCUREMENT
=
&
=)
3
& PPP CONTRACT
AWARD

7 For

h

ttp:

U

RECOMMENDED DISCLOSURES

Upon receipt of USP: Disclose basic information including sector, services to be provided, proposed locations,
estimated capital cost, and name of USP Proponent.

Following the Public Agency’s decision to accept: Disclose (critical elements of) the USP submission, process and
findings of the USP evaluation, description of the project development and procurement process, including special
conditions and advantages, if any, provided to the USP Proponent.

Following government’s decision to proceed to procurement: Disclose the same (if not more) documentation as for
publicly initiated PPP projects. Include details on subsequent procurement and bidding process, including any
incentives to be provided to the USP Proponent.

During the procurement process and after PPP contract award: If competitive tender, the same documentation should
be disclosed as projects initiated by the government. If direct negotiation, some governments choose to disclose all
information only after contract award. However, itis advantageous to disclose some information during the
procurement process to increase transparency, such as details on any government support, revenue earned by
government, user charges, etc.

detailed information regarding disclosure in PPPs, refer to A Framework for Disclosure in Public-Private Partnerships, World Bank, 2015, available
bdocs.worldbank.org/en 1448296707678/Disclosure-in-PPPs-Framework.pdf

at:.
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9 Benchmarking inthe USP Process

Benchmarking refers to qualitatively and/or quantitatively analyzing projects in similar sectors and market settings to inform the assessment and

structuring of the USP project. The Tool below provides guidance on using benchmarking throughout the USP Process, providing key questions at
each stage, as well as best practices.

z
o
=
<
)
-
<
>
w

What is
Being
Tested?

Public
Interest

Project
Feasibility

PPP

Suitability

Market
Interest

Key Questions

Have similar projects solved a relevant societal problem?

Have similar projects proven to be the best solution for the underlying societal problem?

Have similar projects been technically and financially feasible?

Have similar projects shown a positive project NPV and an acceptable project IRR?

Have similar projects been successfully implemented as PPPs?
Has the presented PPP structure been successfully applied for similar projects?

Is the proposed risk allocation similar to the risk allocation in comparable PPP projects?

Have PPPs for similar projects generated sufficient market appetite?
Are there any similar projects for which there was no, or very limited, market appetite?
Have PPPs for similar projects been implemented through a competitive procurement?

What investment and financing requirements can be expected, based on experience with
similar projects?

Methodology

High-level and non-
quantitative

comparison of
similar projects,
preferably in the
same sector (or

sectors with similar
characteristics) and
preferably in the
same country or
region

Key Decision

Approval for the project to
proceed to Project
Development stage

Approval to develop this
project as a PPP

Decision on procurement
model (competitive
procurement or direct
negotiation)
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What is
Being
Tested?

Project
Feasibility

PPP
Suitability

Market
Interest

Fair Market
Conditions

Key Questions

Has the proposed technical solution proven to be sound in similar projects?

How do the CAPEX and OPEX estimates relate to those in similar projects?

How do the revenue projections compare to those of similar projects?

Have similar projects resulted in acceptable returns for investors?

Have similar projects met the requirements of financiers and investors (including DSCR
and Equity IRR)?

Have similar projects been successfully implemented as PPPs?

Has the presented PPP structure been successfully applied in similar projects?

What scope, risk allocation, tenure and payment mechanism were used for similar
projects implemented as PPPs?

Were similar projects able to generate sufficient market appetite and competition?

Are there any similar projects for which there was no, or very limited, market appetite?

Which conditions have made PPP procurements for similar projects competitive?

How does the risk allocation in the proposed PPP contract compare to similar projects?
How do the CAPEX and OPEX unit costs in the bid compare to those of similar projects?

How do the user fees and projected revenues in the bid compare with those in similar
projects?

How do the key financing conditions—including return on equity, debt-service-coverage
ratio, interest rates and gearing/leverage —of the bid compare to those of similar
projects?

Methodology Key Decision

(Detailed) Approval for the project to
quantitative proceed to Procurement
comparison of | stage

similar projects

Non-quantitative Approval to procure this
comparison of = projectasaPPP
similar projects

Detailed quantitative = Approval to select the
comparison of bids preferred bidder / award
the PPP contract
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@ Benchmarking Challenges

Identifying comparable projects. Often, projects are not directly comparable, because of differences among countries, sectors,
specific project characteristics, and risk profiles.

Identifying and accessing detailed data. It can be challenging to access detailed data about comparable projects, either due to
confidentiality reasons or lack of (or insufficiently detailed) government databases.

@ Benchmarking Best Practices

Use it throughout the USP Process. Benchmarking should be conducted throughout the USP Process. It should be used to evaluate
the feasibility of the project (during the Evaluation and Project-Development stages); to determine the expected market interest in
the project (during the Evaluation and Project-Development stages), and to ensure that the terms of the PPP contract maximize
Value for Money (during the Procurement stage).

Develop a database. If a government expects to use benchmarking on a reqular basis, it is recommended that it develop a database
of infrastructure projects, in which information about the various elements of project business cases can be found.

Hire external advisors. Experienced transaction advisors typically have access to detailed information about PPP projects in similar
countries and sectors, or with similar project characteristics.

Benchmark elements of the project. The scope of a benchmarking effort is not automatically the entirety of the project. Often, it
will be easier to benchmark specific elements, such as construction cost elements, labor costs, unit prices, financing conditions,
required interest rates, and returns.
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10 Market Testing in the USP Process

Market testing refers to interactions between the Public Agency and potential private-sector bidders to solicit feedback on the USP project. Market
testing should only be used when benchmarking is not able to provide the required information. The Tool below provides guidance regarding the use
of market testing throughout the USP Process, with key questions at each stage, as well as best practices.

What is Being

Key Questions to Ask
Tested? Y
Public Interest e Does this project solve a relevant societal problem or infrastructure
challenge?
e [sthe proposed project the best solution for the underlying infrastructure
challenge?
Feasibility e Are you expecting that the project as proposed will be feasible

PPP Suitability

EVALUATION

Market Interest .

(financially, technically, etc.)?

Do you expect the project to have a positive NPV and an acceptable IRR?
Have you been involved in similar projects that have been technically and
financially feasible?

How would you prefer the procurement and contracts to be structured?

Does the PPP structure represent an appropriate delivery model for this
project?

Can you rank risk-allocation schemes in order of preference?

Would you be interested in bidding for this project?

What conditions would have to be met for you to participate in a
competitive tender for this project?

What conditions would need to be met for lenders to finance (provide
debt to) the project?

Methodology

e Requests for Information
(RFI)

e Requests for Expression of
Interest (RFEOQI)

e Questionnaires and surveys
(structured, documented
market sounding)

Key Decision

Approval for the project to
proceed to Project-
Development stage.

Approval to develop this

project as a PPP

Decision on procurement
model (competitive tender or

direct negotiation)
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What is Being
Tested?

Feasibility

PPP Suitability

Market Interest

Key Questions to Ask

Is the proposed technical solution sound?

Are the CAPEX and OPEX estimates realistic?

Are the revenue projections realistic?

Will the project business case result in an acceptable return?

Will the project business case be able to meet the financiers’ and
investors’ requirements (including DSCR and equity IRR)?

Does the PPP structure represent an appropriate delivery model for this
project?

Do you have suggestions regarding the scope, risk allocation, tenure, and
payment mechanism?

Would you be interested in bidding for this project?

What conditions would need to be met for you to participate in a
competitive tender for this project?

What conditions would need to be met for lenders to finance (provide
debt to) the project?

Methodology

e Requests for Information
(RFI)

e Requests for Expression of
Interest (RFEOI)

e Questionnaires and surveys
(structured, documented
market sounding)

¢ Industry forum / pre-tender
conference

e Roadshow

e One-on-one consultation
meetings

Key Decision

Approval for the project to
proceed to Procurement
stage.

Approval to deliver this
project as a PPP
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Market Testing Challenges

Managing the Process. Public agencies will need to manage the process of consulting the market within the legislative framework
and procurement regulations of the country in question.

Getting Responses: Potential bidders will only invest their time and effort if they believe it is worth it. If they believe that it is highly
unlikely that a Public Agency will implement the project, or if they believe the procurement process is likely to result in a procurement
that heavily favors the USP Proponent, they may decide not to respond. In the context of a USP, it will be important to demonstrate
that the Public Agency is serious about its intent to organize a competitive procurement.

Receiving Committed Responses: It can be relatively easy for potential bidders to provide non-committed information. The Public
Agency will need to assess the value and reliability of such non-committed information.

Processing Feedback: Feedback obtained from market testing can come in different forms, ranging from loose statements to lists
of conditions, alternative proposed solutions, etc. It can be challenging for the Public Agency to process the information
systematically.

Public Capacity: Public agencies must possess the technical capacity to conduct market testing. They must have experience and
skillsin managing the marketing testing process; organizing meetings; drafting and sending out information; placing advertisements;
recording feedback; analyzing results; and communicating results internally and externally.

Private Capacity: The private sector typically is not familiar with these procedures and does not always understand how to respond
to market-testing initiatives. The Public Agency must, therefore, provide guidance regarding the procedures and feedback that it
expects to receive.
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@ Market-Testing Best Practices

Show intent: The Public Agency must convincingly demonstrate that it is serious about organizing a competitive procurement (if
there is sufficient market interest).

Narrow the scope: The Public Agency must scope the market testing narrowly and precisely, specifying the questions to which it
wants to receive answers.

Define decision-making: The Public Agency must define how the results of the market testing will be used to guide decision-making
throughout various stages of the USP Process.

Develop a strategy: The Public Agency should use market testing with caution. Private-sector entities will use outreach from the
government to not only obtain information about the project, but also to assess the government’s ability to professionally develop,
procure and implement the project. Therefore, the Public Agency should be well prepared and follow a clear and well-defined strategy
prior to communicating with the private sector.

Hire advisors: If the Public Agency does not have the experience or technical capacity to manage the market-testing process, it is
advised to hire external advisors.

Ensure consistency with PPPs: All of the typical best practices for market testing during publicly initiated PPP projects apply to
privately initiated PPP projects as well.”* The Public Agency is therefore advised to consult international best practices regarding
market testing for publicly initiated PPP projects.

7+ For more information, see: https://ppp-certification.com/ppp-certification-guide/91-how-conduct-market-sounding
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PART D: USP References

Purpose of the USP References

The purpose of the USP References is to provide additional resources, including existing
literature and USP policies, to assist governments with understanding USPs, drafting USP
policies, and managing USPs.

Structure of the USP References

The USP References comprises three sections: (1) an overview of the USP policies examined
as part of the development of the Guidelines, including links to the USP policies; (2) an
overview of jurisdictions’ USP policies, organized by the five key policy decisions presented in
Part A of the Guidelines; and (3) an overview of existing literature regarding USPs.
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1 USP Policies, Laws and Guidelines

The table below summarizes the USP Policies of jurisdictions whose USP policies and experiences were studied in detail for the Experience

Review.”* This table provides links to the policy documents, whereas the subsequent table presents further details regarding the policies.

Jurisdiction Name of USP Policy, Law or Guideline Description of Document Link

Australia Unsolicited Proposals: Guide  for Provides guidelines regarding the submission, https://s3-dpc-nsw-website-

(New South Submission and Assessment, February assessment, development and procurement of files.s3.amazonaws.com/siteassets/Uploads/Unsolic

Wales) 2014 USP projects. ited-Proposals-Guide-February-2014.pdf

Australia Market-led Proposals Guideline, November Provides guidelines regarding the submission, http://www.dtf.vic.gov.au/Publications/Infrastructu

(Victoria) 2015 assessment, development and procurement of re-Delivery-publications/Market-led-Proposals-
USP projects. Guideline/Market-led-Proposals-Guideline

Chile Concession Law, 1996 (latest modification Sets out the regulations for both publicly and  http://portal.mop.gov.cl/CentrodeDocumentacion/

in 2010, Law 20.410) privately initiated PPP projects. Documents/Concesiones/Ley%2ode%20Concesion
es.pdf

Colombia PPP Law, 2012 (Law 1508) Sets out the regulations for both publicly and  http://wsp.presidencia.gov.co/Normativa/Leyes/Do
privately initiated PPP projects. cuments/Ley150810012012.pdf

Ghana The Public Procurement Act, 2003 and The 2011 National PPP Policy sets out the https://ppp.worldbank.org/public-private-

Public Procurement Manual, 2003 regulate
the procurement framework. The National
Policy on Public Private Partnerships (2011
National PPP Policy) is the current policy
framework for PPPs.

policies for both publicly and privately initiated
PPP projects.

partnership/sites/ppp.worldbank.org/files/ppp_test
dumb/documents/Ghana_ppp_policy.pdf

72 The Experience Review provides further details regarding the criteria used to select the jurisdictions; these included a combination of experience with both publicly and privately initiated PPPs and
geographical diversity.
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http://www.dtf.vic.gov.au/Publications/Infrastructure-Delivery-publications/Market-led-Proposals-Guideline/Market-led-Proposals-Guideline
http://www.dtf.vic.gov.au/Publications/Infrastructure-Delivery-publications/Market-led-Proposals-Guideline/Market-led-Proposals-Guideline
http://portal.mop.gov.cl/CentrodeDocumentacion/Documents/Concesiones/Ley%20de%20Concesiones.pdf
http://portal.mop.gov.cl/CentrodeDocumentacion/Documents/Concesiones/Ley%20de%20Concesiones.pdf
http://portal.mop.gov.cl/CentrodeDocumentacion/Documents/Concesiones/Ley%20de%20Concesiones.pdf
https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Ghana_ppp_policy.pdf
https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Ghana_ppp_policy.pdf
https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/documents/Ghana_ppp_policy.pdf

Jurisdiction

Name of USP Policy, Law or Guideline

Description of Document

Link

Italy

Jamaica

Kenya

Peru

Philippines

2006 Public Works Code
contratti pubblici 163/2006)

(Codice dei

Three frameworks may govern USPs: (1)
Policy and Institutional Framework for the
Public-Private
Programme for  the

Implementation of a
Partnership
Government of Jamaica: The PPP Policy
(PPP Policy), 2012; (2) The Privatisation
Policy; or (3) the Handbook of Public Sector
Procurement Procedures.

PPP Policy statements (2011 and 2012); the
Public Private Partnerships Act of 2013 (PPP
Act); and the PPP Regulations (2014)

PPP
Legislative Decrees N°1012 (2008), N° 1224

regulatory framework, including

(2015), N° 1251 (2016), and various

Supreme Decrees.

Three legal frameworks may govern USPs:
(1) BOT law (R.A. 7718), (2) 2023 NEDA Joint
Venture (JV) Guidelines, or (3) RA 7160 of
1991 (known as the Local Government
Code).

The Public Works Code sets out the regulations
for both publicly and privately initiated PPP
projects.

The PPP Policy sets out the procedures for both
publicly and privately initiated PPP projects.
The Privatization Policy sets out regulations for
USPs in the context of the privatization of
government assets (non-PPPs). The Handbook
of Public Sector Procurement Procedures sets
out procedures for conventionally delivered
USPs.

Sets out the regulations for both publicly and
privately initiated PPPs.

Sets out the regulations for both publicly and
privately initiated PPP projects.

The BOT law governs both publicly and
privately initiated PPPs. The JV Law applies to
publicly or privately initiated projects. The
Local Government Code applies to USPs at the
local-government level.

http://www.bosettieqgatti.eu/info/norme/statali/200
6_0163.htm

http://www.mof.qgov.jm/documents/documents-

publications/document-centre/file/265-policy-and-

institutional-framework-for-the-implementation-

of-a-public-private-partnership-programme-for-
the-goj.html

http://pppunit.qgo.ke/index.php/leqal-requlatory-
framework

http://www.investinperu.pe/modulos/jer/PlantillaPo
pUp.aspx?ARE=0&PFL=0&JER=6019

BOT Law: https://ppp.gov.ph/wp-

content/uploads/2015/01/Republic-Act-7718.pdf

NEDA JV Guidelines: http://www.neda.gov.ph/wp-
content/uploads/2014/03/2013-Revised-JV-

Guidelines.pdf
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http://www.mof.gov.jm/documents/documents-publications/document-centre/file/165-policy-and-institutional-framework-for-the-implementation-of-a-public-private-partnership-programme-for-the-goj.html
http://pppunit.go.ke/index.php/legal-regulatory-framework
http://pppunit.go.ke/index.php/legal-regulatory-framework
http://www.investinperu.pe/modulos/jer/PlantillaPopUp.aspx?ARE=0&PFL=0&JER=6019
http://www.investinperu.pe/modulos/jer/PlantillaPopUp.aspx?ARE=0&PFL=0&JER=6019
https://ppp.gov.ph/wp-content/uploads/2015/01/Republic-Act-7718.pdf
https://ppp.gov.ph/wp-content/uploads/2015/01/Republic-Act-7718.pdf

Jurisdiction Name of USP Policy, Law or Guideline Description of Document Link
United Implementation Manual and Guidelines: Sets out guidelines for the implementation of  http://www.virginiadot.org/office of transportation
States Forthe Public-Private Transportation Actof both publicly and privately initiated PPP _public-private partnerships/resources/UPDATED
(Virginia) 1995 (As Amended), 2014 projects. PPTA_Implementation_Manual_11-07-14 FOR
POSTING TO WEBSITE - changes accepted.pdf
South Africa | The National Treasury Practice Note No 11 A subsidiary legislation to the PPP framework  http://www.treasury.gov.za/divisions/ocpo/sc/Practic
of 2008/2009. that was specifically drafted for USPs, it applies eNotes/Practice%20note%20SCM%2011%200f%20
to privately initiated projects that may be 2008 g.pdf
delivered conventionally or as PPPs.
South Korea | Three legal frameworks may govern USPs:  Sets out the regulations for both publicly and PPP Act:
(1) PPP Act, (2) Enforcement Decree of PPP  privately initiated PPP projects. http://www.law.go.kr/eng/engLsSc.do?menuld=1&q
Act, and (3) Basic Plan for PPP. very=Public+private&x=0&y=0#liBgcoloro
Enforcement Decree of PPP Act:
http://www.law.go.kr/eng/engLsSc.do?menuld=1&q
uery=Public+private&x=0&y=0#liBgcolorig
Basic Plan for PPP:
http://pimac.kdi.re.kr/feng/mission/pdf/Basic_Plans f
or PPP(2011).pdf
Tanzania PPPs and USPs are primarily governed by Sets out the regulations for both publicly and PPP Act, 2010:

the PPP Act, 2010; the PPP Regulations,
2011; and the PPP (Amendment) Act, 2014.

privately initiated PPPs.

http://www.tic.co.tz/media/PPP%20Requlations_1.p
df

PPP Amendment Act, 2014:
http://extwprlegsa.fao.org/docs/pdf/tan153761.pdf
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http://www.virginiadot.org/office_of_transportation_public-private_partnerships/resources/UPDATED_%20PPTA_Implementation_Manual_11-07-14_FOR_%20POSTING_TO_WEBSITE_-_changes_accepted.pdf
http://www.virginiadot.org/office_of_transportation_public-private_partnerships/resources/UPDATED_%20PPTA_Implementation_Manual_11-07-14_FOR_%20POSTING_TO_WEBSITE_-_changes_accepted.pdf
http://www.virginiadot.org/office_of_transportation_public-private_partnerships/resources/UPDATED_%20PPTA_Implementation_Manual_11-07-14_FOR_%20POSTING_TO_WEBSITE_-_changes_accepted.pdf
http://www.virginiadot.org/office_of_transportation_public-private_partnerships/resources/UPDATED_%20PPTA_Implementation_Manual_11-07-14_FOR_%20POSTING_TO_WEBSITE_-_changes_accepted.pdf
http://www.treasury.gov.za/divisions/ocpo/sc/PracticeNotes/Practice%20note%20SCM%2011%20of%202008_9.pdf
http://www.treasury.gov.za/divisions/ocpo/sc/PracticeNotes/Practice%20note%20SCM%2011%20of%202008_9.pdf
http://www.treasury.gov.za/divisions/ocpo/sc/PracticeNotes/Practice%20note%20SCM%2011%20of%202008_9.pdf
http://www.law.go.kr/eng/engLsSc.do?menuId=1&query=Public+private&x=0&y=0#liBgcolor0
http://www.law.go.kr/eng/engLsSc.do?menuId=1&query=Public+private&x=0&y=0#liBgcolor0
http://www.law.go.kr/eng/engLsSc.do?menuId=1&query=Public+private&x=0&y=0#liBgcolor15
http://www.law.go.kr/eng/engLsSc.do?menuId=1&query=Public+private&x=0&y=0#liBgcolor15
http://www.tic.co.tz/media/PPP%20Regulations_1.pdf
http://www.tic.co.tz/media/PPP%20Regulations_1.pdf
http://extwprlegs1.fao.org/docs/pdf/tan153761.pdf

2 USP Key Policy Decisions

The table below summarizes the USP Policies of jurisdictions whose USP policies and experiences were studied in detail for the Experience

Review. The table has been organized according to the five high-level policy decisions presented in Part A of the Guidelines.

Jurisdiction Policy Decision 1: Policy Decision 2: Policy Decision 3: Policy Decision : Policy Decision 5:
Does the government To what extent doesthe  How is the USP Policy Which Project Which procurement
accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?
Australia The government  Submissions are The USP Policy is A Participation Proposals that meet the
(New accepts USPs but considered USPs if they contained within a Agreement between the definition of USP are directly
South emphasizes that they have “unique attributes” standalone documentthat USP proponent and negotiated. The direct-
Wales) should not replace that justify a departure provides guidelines public agency covers negotiation  process s
publicly initiated PPPs.  from the publicly initiated regarding the submission, project development. governed by a Stage 3
USP proponents are PPP process. Submissions assessment, development (Negotiation) Agreement.
urged to arrange pre- that do not have “unique and procurement of USP All submissions that do not
submission meetings.  attributes” are prepared projects. meet the definition of USP
and tendered per the are competitively procured
publicly initiated PPP as per the publicly initiated
process. PPP process.
Australia The government USPs must meet the The USP Policy is The USP proponent and Three procurement
(Victoria) accepts USPs  (or definition of “uniqueness” contained within a the Public Agency agree methods are allowed: (1) A
“market-led (in addition to other standalonedocumentthat on an approach for tailored competitive
proposals”). USP evaluation criteria). provides guidelines project  development. approach, (2) exclusive
proponents have the regarding the submission, The ‘“investment case” negotiation, and (3) a
option to only submit assessment, development may be prepared by the standard competitive
ideas and not further and procurement of USP USP  proponent with process. Proposals that are
develop them into projects. oversight ~and  due unique and for which thereis
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Jurisdiction Policy Decision 1. Policy Decision 2: Policy Decision 3: Policy Decision 4: Policy Decision 5:
Does the government To what extent doesthe  How is the USP Policy Which Project Which procurement
accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?

“commercial diligence by the Public market interest are

proposals.” Agency. competitively procured.
Only proposals for which
there is no market interest
are directly negotiated. In
the case of a direct
negotiation, the  Guide
encourages sub-contracts to
be competitively procured.

Chile The centralized USPs may not refer to USP policy provisions are During project USPs are competitively
Ministry  of  Public projects currently being incorporated as partofthe development, studiesare tendered. The uspP
Works may accept studied by the Ministry of concessions law, which undertaken by the USP Proponentis provided with a
USPs. Public Works. The USP sets out procedures for Proponent atthe request bonus on the financial bid;

Policy does not distinguish  both publicly and privately of the Ministry of Public this varies from three to
between USPs requiring initiated projects. Works (the single point of  eight percent, depending on
and not requiring contact for  USPs). thesize of the project.
government support. Project-development
USPs must meet a public- costs are reimbursed
interest test prior to being (either in part orin full) by
formally evaluated. the Ministry of Public

Works.

Colombia The government The USP  definition USP policy provisions are The USP  Proponent USPs that require
accepts USPsifthey do  distinguishes between contained within the PPP  undertakes project government support are
not: 1) modify existing projects that require Law, which sets out development at the competitively tendered and
contracts, 2) require government support and procedures for both request of the Public the USP Proponent receives
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Jurisdiction

Policy Decision 1:

Does the government

Policy Decision 2:

To what extent does the

Policy Decision 3:

How is the USP Policy

Policy Decision 4:

Which Project

Policy Decision 5:

Which procurement

Ghana

accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?
government support those that do not. USPs publicly and privately Agency. The costs a bonus of three to 10

exceeding 20 percent
of project costs, and 3)

refer to  projects
already being
developed and

structured by public
agencies.

The government
accepts USPs.

and
“first
come, first served” basis.

are accepted

considered on a

USPs may not refer to
projects in the PPP
Pipeline and must contain
“substantial innovation.”
A USP is not restricted
from receiving

government support.

initiated PPP projects.

The USP  Policy is
contained within the PPP
Policy, which applies to
both publicly and privately
initiated PPPs.

incurred are reimbursed
by the Public Agency,
the USP is
competitively tendered

unless

and the USP Proponent is
not successful, in which
case the winning bidder is

responsible for
reimbursement.

Although  the  USP
Proponent is expected to
develop feasibility
studies,  the Public
Agency also hires a

transaction advisor to
develop and
independently verify the
The USP

receives no

studies.
Proponent
reimbursement for costs
incurred.

percent. Projects that do not
require government support
are published (for one to six
months) and directly
UsP

Proponent, unless a third

negotiated with a

party has expressed interest,
in which case they are
competitively tendered and
the USP Proponent has the

right to match.

USPs
tendered.

are  competitively
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Jurisdiction

Policy Decision 1:

Does the government

Policy Decision 2:

To what extent does the

Policy Decision 3:

How is the USP Policy

Policy Decision 4:

Which Project

Policy Decision 5:

Which procurement

accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?

Italy The government USPsmustbeinthe public The USP  Policy is The Public Agency USPs are competitively
accepts USPs at the interest and aligned with contained within the PPP  yndertakes project tendered. If the USP
national and sub- the country’s national framework, which applies development, Proponent is not successful,
national levels. infrastructure plan. to both publicly and encompassing a Public- it may either exercise the

privately initiated PPPs. Sector Comparator, fight to match or be
technical studies, and a reimbursed  for  costs
Business Case. incurred in developing the
proposal (in which case the
contract is awarded to
another Private Entity).

Jamaica The government USPs may not be listedon The  USP  Policy is The USP Proponent is The USP is competitively
accepts USPs both for the “PPP List” (although contained within the PPP  expected to develop all tendered, and competing
PPP and non-PPP the government may Policy. the necessary feasibility bidders have three months
delivery, as well as for reprioritize the PPP List studies. to submit a bid. The USP
privatization of after receiving a USP for a Proponent may exercise the
government assets. All  listed project). There are right to match (Swiss
USPs must be no restrictions on Challenge). If the USP
submitted to the government support for Proponent is not successful,
Privatization and PPP  USPs. the winning bidder will
Unit. reimburse the costs incurred

by the USP Proponent.

Kenya The government USPs must refer to The USP  Policy is Project development is USPs may be competitively
accepts  USPs, or projects in the Public contained within the PPP  yndertaken by the USP tendered or directly
Privately Initiated Agency’s  development framework. Proponent. The Public negotiated. If negotiations
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Jurisdiction

Policy Decision 1:

Does the government
accept USPs?

Policy Decision 2:

To what extent does the
policy define the
parameters of USPs?

Policy Decision 3:

How is the USP Policy
incorporated in the legal
framework?

Policy Decision 4:

Which Project
Development
method(s) are allowed?

Policy Decision 5:

Which procurement
method(s) are allowed?

Peru

Investment Proposals
(PlIPs)

The government
accepts USPs from
USP Proponents that
meet basic technical
and financial

requirements.

program.  Additionally,
they must meet one of
three criteria: (1) there is
an urgent need for
continuity in services; (2)
there are high costs of
intellectual property; or (3)
there is only one possible
supplier. There is no
restriction on government

support for USPs.

The UspP
distinguishes
projects  that
government support (“co-
financed”) and those that
do not (“self-sustaining”).
USPs
projects

definition
between
require

for co-financed

must have a
minimum contract length
and project size. USPs are
not required to refer to
projects in the PPP

pipeline.

USP policy provisions are
PPP
regulations, which set out
both
privately

contained  within
procedures  for
publicly and

initiated projects.

Agency prepares the risk

assessment, which is
submitted to decision-
making  bodies  for
review.

The USP  Proponent
undertakes  feasibility

studies at the request of
the Public Agency. Fiscal
studies

impact are

undertaken and
approved by the Ministry
of Finance in case
projects require
government support. The
USP Proponent is eligible
to receive
reimbursement of costs

incurred in developing

fail, the USP Proponent does
not receive reimbursement

for costs incurred.

USPs are published (for go

days) and

directly

negotiated with the USP
Proponent, unless a third

party has expressed interest,

in  which

case they are

competitively tendered and

the USP Proponent receives

the right to match.
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Jurisdiction Policy Decision 1:

Does the government

Policy Decision 2:

To what extent does the

Policy Decision 3:

How is the USP Policy

Policy Decision 4:

Which Project

Policy Decision 5:

Which procurement

accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?
the proposal and the
feasibility studies
requested by the Public
Agency (subject to a cap
expressed as a
percentage of
investment costs).

Philippines | Any government Underthe BOTLaw, USPs: The USP  Policy is Feasibility studies are After negotiation with the
agency or local (1) must involve a new contained within the developed by the USP Public Agency, USPs are
government unit may concept or technology, relevant PPP laws and Proponent as part of the competitively tendered, and
accept USPs. and (2) may not require regulations. initial submission. the USP Proponent has the

direct government right to match competing
support. bids.

Virginia The government USPs are accepted for all The USP  Policy is Project development is USPs are published for 120

(U.S.) accepts USPs at any modes of transportation, contained within overall undertaken by the Public days to solicit interest from
time. USPs must be except for seaports or guidelines for the Agency. The Public other private entities. USPs
forwarded to the ports. USPs may not refer implementation of Agency may establish an are procured in a
central agency (VAP3). to a project currently on publicly and privately interim agreement with competitive tender without

the list of publicly initiated
projects.

initiated PPP projects.

the USP Proponent to
develop certain studies.
The Public Agency is
responsible for public

engagement, Value-for-

any incentives or rewards for
the USP Proponent.
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Jurisdiction

Policy Decision 1:

Does the government

Policy Decision 2:

To what extent does the

Policy Decision 3:

How is the USP Policy

Policy Decision 4:

Which Project

Policy Decision 5:

Which procurement

accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?
Money analysis, and a
public-interest study.
South Agencies at the local, USPs must contain an The USP  Policy is The Public Agency USPs are competitively
Africa provincial and national element of innovation, contained within a  negotiates a uUsp tendered with no mention of
level may accept USPs.  either in terms of design, subsidiary legislation to Agreement with the USP  incentives or rewards for the
All USPs must be project management, or the PPP framework. The Proponent that specifies USP Proponent. If the USP
registered with the cost effectiveness of USP Policy applies to the costs to be Proponentis not successful,
National Treasury. service delivery. projects delivered  reimbursed, the it may be reimbursed for
conventionally oras PPPs.  procedure for further costsincurred to develop the
developing the project, USP.
and how to deal with
intellectual-property
rights.
South USPs must be The private sector may The USP Policy is Feasibility studies are USPs are competitively
Korea submitted to propose a USP which is contained within the developed by the USP tendered. The competent
competent authorities not included in the relevant PPP laws and Proponent as part of the authority may grant extra
such as sector solicited project list. USPs regulations. initial submission. points (up to 10 percent of
ministries, as well as must conform with the the total evaluation score) to
provincial and local laws and infrastructure the initial proponent.
governments. policies of the competent

authority.
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Jurisdiction Policy Decision 1. Policy Decision 2: Policy Decision 3: Policy Decision 4: Policy Decision 5:
Does the government To what extent doesthe  How is the USP Policy Which Project Which procurement
accept USPs? policy define the incorporated in the legal Development method(s) are allowed?
parameters of USPs? framework? method(s) are allowed?
Tanzania The government may USPs must be innovative The USP  Policy is The USP Proponent is USPs may be competitively

accept USPs.

or unique and comply with
the
infrastructure plans. USPs

government’s

are  prohibited  from
requiring government
support.

contained within the PPP
framework.

responsible for
undertaking

studies.

feasibility
The USP
Proponent submits a
draft PPP Agreement,
which is subsequently
submitted to
decision-making bodies

various

for review and approval.

tendered or directly
negotiated. In the case of a
competitive tender, the USP
Proponent does not receive

any advantages.
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3 USP Literature

Literature

Description

The table below provides an overview of literature related to USPs, including countries and key topics covered.

Countries covered

Key USP topics

Abdel Aziz, A. and Nabavi, H. (2014) Unsolicited
Proposals for PPP Projects: Private Sector
Perceptions in the USA. Construction Research
Congress 2014: pp. 1349-1358.

Abdel Aziz, A. M, (2011). “Unsolicited Proposals
in Public-Private Partnerships Projects -
Analysis of State Regulations in the USA.”
Construction Specialty Conference, Canadian
Society of Civil Engineers, CSCE, Ottawa,

Canada.

Hodges, John T and Dellacha, Georgina,

“Unsolicited Infrastructure Proposals: How
Some Countries Introduce Competition and
Transparency,” World Bank PPIAF Working

Paper, 2007.

Presents the results of a survey of 18 major
PPP firms
working in the United States about their

national and international

perceptions of USPs.

Provides an analysis of state PPP and USP
regulations, with listings of: states that
allow USPs, that have USP
legislation, and types of USP procurement

states

methods that are used.

Provides a global analysis of laws and
regulations covering USPs, and USP

projects.

United States

United States

Chile, the Republic of
Korea, the Philippines,
South Africa, Taiwan
(China), India (Andhra
Pradesh, Gujarat),
Argentina, Costa Rica,
Italy, U.S. territory of

Guam, Virginia (U.S.),
Canada (British
Columbia, Ontario),

Australia (New South

The private-sector
perspective on USPs

U.S. state legislations
covering USPs

Global USP regulations
and case studies of USP
projects
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Literature

Description

Countries covered Key USP topics

Hodges, John (2003) Unsolicited Proposals
Competitive Solutions for Private
Infrastructure. The World Bank Group Private
Sector and Infrastructure Network, 2003.

Hodges, John (2003). “Unsolicited Proposals:
The Issues for Private Infrastructure Projects”.
The World Bank Group Private Sector and
Infrastructure Network, Washington DC, USA

Kim  Jay-Hyung (2013). “Public-Private
Partnerships:  Lessons from Korea on
Institutional Arrangements and Performance”.
Korea Development Institute (KDI), Ministry of
Strategy and Finance, Republic of Korea

Llanto, G. (2008), 'Build-Operate-Transfer for
Infrastructure Development: Lessons from the
Philippine Experience’, in Kumar, N. (ed.),
International Infrastructure Development in
East Asia — Towards Balanced Regional
Development and Integration, ERIA Research
Project Report 2007-2, Chiba: IDE-JETRO,

Pp-319-359.

Provides an analysis of USP policies in
several countries.

Discusses issues that arise from USPs and
concern both the private sector and the
government. Also discusses the benefits
and threats that stem from allowing USPs.

Analyzes trends related to PPPs in South
Korea, including USPs.

Analyzes USPs in the Philippines.

Wales, Queensland,
Victoria)

Chile, Republic of Korea, e  USP policy provisionsin
Philippines and South different countries

Africa e The challenges of USPs,
particularly with regards
to competition and
transparency

Chile, Republic of Korea, e The benefits and

Philippines and South challenges of USPs
Africa
South Korea e The challenges

associated with USPs in
South Korea

Philippines e Understanding
motivations and
perceptions regarding
USP mechanisms and
regulations/laws in the
Philippines
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Literature

Description

Countries covered

Key USP topics

Mandri-Perrott, Cledan (2010) Private Sector
Participation in Light Rail- Light Metro Transit
(LRMT) Initiatives, The International Bank for
Reconstruction and Development/ The World
Bank

Paul Noumba, Severine Dinghem (2005) Public
Participation in Infrastructure Projects in the
Republic of Korea. World Bank Policy Reasearch
Working Paper 3689, September 2005.

Sandeep Verma (2010) Government Obligations
in Public-Private Partnership Contracts. Journal
of Public Procurement. Volume 10. Issue 4.2010

Sandeep Verma (2009) Competitive award of
H.C.M
Rajasthan Institute of Public Administration

unsolicited infrastructure proposals.

Jaipur, Rajasthan. 2009

Analyzes the role of PPP-delivery models in
the light-rail sector, with some examples of
USPs.

Analyzes the procurements of PPP projects
in  South
procedures to international best practices.

Korea, and benchmarks
Provides reasons for the increased use of

USPs in South Korea.

Provides a comparative analysis of various

international frameworks and
recommendations for guidelines and legal

frameworks for USPs.

Reviews the guidelines provided by the
Supreme Court of India and Indian state
government frameworks to identify issues
in USPs related to transparency and
to formulate

competition, in order

recommendations for reform.

United
Malaysia,  Philippines,
Thailand, South Africa
and Canada

Kingdom,

South Korea

India, United States

India

Examples of USPs in the
light-rail sector

Understanding the
motivations behind the
increased use of USPs in
South Korea

Recommendations
regarding ensuring
transparency in USPs

Experiences related to
USPs in India
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Glossary

(Fiscal) Affordability: The Project’s impact on public finances, including whether the resulting Direct
and Contingent Liabilities and Project Risks are sufficiently manageable. To the extent that users are
charged a fee or tariff in a project, Affordability also refers to the user’s ability to pay for tariffs.

Automatic Shortlisting: An incentive mechanism under which the USP Proponent has the right to
be shortlisted to either the bidding stage (automatic pre-qualification) or the final bidding stage (in
the case of several bidding stages).

Bid(s): The price (financial bid) and technical solution (technical bid) that a bidder proposes during a
competitive Procurement.

Benchmarking: The process of identifying and qualitatively and/or quantitatively analyzing projects
in similar sectors and market settings. Benchmarking allows the Public Agency (and its External
Advisors) to draw comparisons with the USP Project.

Bonus: The benefit that the Public Agency may provide to the USP Proponent during the competitive
Procurement of a project that was initiated as a USP. It is typically determined by adding additional
percentage points to the USP Proponent’s financial Bid.

Competing Bid(s): Proposals submitted by Competing Bidders during a Tender for the Procurement
of a project that was initiated as a USP.

Competing Bidder(s): Private-sector firms that did not submit the USP but participate in the
competitive Procurement for a project that was initiated as a USP.

Competitive Tender: An open-bidding situation in which many bidders are encouraged to submit
offers for a project.

Compliance Check: After the submission of the USP by the Private Entity, the Public Agency
confirms compliance of the USP with a number of Compliance Criteria. If the USP meets the
Compliance Criteria, it is considered compliant and can move on to the Evaluation stage.

Compliance Criteria: Criteria that the Public Agency uses to assess whether a USP submitted by a
Private Entity should be considered compliant. Compliance Criteria typically include whether the
USP meets the definition of USP; the Submission Requirements; and the (Integrity) Due-Diligence
Criteria.

Contingent Liability: A Government liability that is uncertain in size and timing. For example, it may
include a Government guarantee; early termination payments; or the allocation of substantial risks
to the Government that may impact the Government’s finances unexpectedly as the trigger
materializes.
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Commercial Close: The signing of the PPP Contract by the Public Agency and the Preferred Bidder.
Also known as contract close, Commercial Close takes place before Financial Close and project
implementation.

Conventional Delivery (Model): The non-PPP delivery of an infrastructure project. It includes
delivery methods in which significant Project Risks are retained by the Government, such as when
governments implement the project themselves through traditional public procurement.

Cost-Benefit Analysis (CBA): Also known as Economic Cost-Benefit Analysis (E-CBA) or Economic
Feasibility Study. Assesses whether society will be better off if the project is implemented versus
pursuing an alternative project solution. Considers and (to the extent possible and useful) monetizes
the social, environmental and economic advantages and disadvantages of the Proposed Project.

Decision-Making Authority: A high-level public authority that is required to approve whether a
project that was initiated as a USP may proceed to the next stage of the USP Process.

Delivery Model: The contractual method used to procure and implement an infrastructure project.
May include a PPP or non-PPP Delivery Model.

Direct Negotiation: A procurement approach under which the Public Agency negotiates the PPP
Contract one-on-one with the USP Proponent. This negotiation may result from a USP or may follow
a competitive Tender in which a sole bidder pre-qualified or submitted a bid. The Direct Negotiation
is governed by a Direct-Negotiation Protocol between the USP Proponent and the Public Agency.

Direct-Negotiation Protocol: The document that governs the interaction between the Public
Agency and the USP Proponent during a Direct Negotiation. Outlines elements including: the criteria
that the Public Agency will use to evaluate and approve the final terms of the PPP Contract;
timeframes for completion of the Direct Negotiation; compensation schemes for delays or additional
requests by the Public Agency; modalities for communication between the Public Agency and the
USP Proponent during the Direct Negotiation; rights and obligations of the Public Agency and the
USP Proponent; the potential outcomes of the Direct Negotiation; management of potential
conflicts of interest; and requirements related to confidentiality or disclosure.

Direct Liability: A fixed Government liability that is the result of a PPP Contract. A Direct Liability
may include a subsidy, grant, or availability payment.

Integrity Due-Diligence Criteria: The criteria that will be used to assess the integrity and reputation
of the USP Proponent as part of the Compliance Check.

Economic Feasibility: An assessment of whether the social and environmental benefits of the
Proposed Project outweigh the social and environmental costs. It assesses whether society will be
better off if the project is implemented rather than pursuing an alternate course of action. See Cost-
Benefit Analysis (CBA).
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Evaluation Criteria: The criteria adopted by a Public Agency as part of the USP Policy, to assess
whether the Proposed Project should enter the Project-Development stage and the Procurement
stage. The criteria include Public Interest, Project Feasibility, and PPP Suitability.

Evaluation Process: The process for assessing whether the Proposed Project successfully meets the
Evaluation Criteria and should enter the Project-Development stage and the Procurement stage.

External Advisors: Experienced advisors that Governments hire to assist them in developing,
preparing and procuring projects (both privately and publicly initiated).

Fair Market Pricing: The principle that PPP assets or services should be delivered at a price that does
not exceed market rates and avoids excessive private-sector returns, and with a risk allocation that
is appropriate for the Government.

Financial Close: The signing of all project and financing agreements for the project. Drawdowns
become permissible after this point, when conditions precedent to initial drawing of debt have been
satisfied or waived. Financial Close, which takes place after Commercial Close, allows the Private
Entity to begin to implement the project.

Feasibility Study: The detailed assessment of the Proposed Project during the Project-Development
stage in order to prepare it for the Procurement stage. It may include assessments of Economic
Feasibility, Financial Feasibility, Technical Feasibility, Legal Feasibility, and Social and Environmental
Feasibility.

Financial Feasibility: The extent to which the Proposed Project’s revenues are sufficient to cover
expected capital and operating expenditures, considering key Project Risks, and the Project is able
to provide acceptable returns to equity holders and to service its debt on time and in full. Outputs
may include the Net Present Value (NPV) and Internal Rate of Return (IRR). Financial Feasibility is
typically assessed in conjunction with the funding and financing plan.

(Preliminary) Financial Feasibility Study: The assessment of a Proposed Project’s expected
revenues, capital expenditures, and operating expenditures. A Preliminary Financial Feasibility Study
is developed by the USP Proponent and submitted to the Public Agency during the Submission stage.
A detailed Financial Feasibility Study is developed either by the Public Agency (with External
Advisors) or the USP Proponent during the Project-Development stage. See Financial Feasibility.

Fiscal Impact: The direct and contingent liabilities associated with the project. The Public Agency
evaluates the Proposed Project’s expected Fiscal Impact during the Evaluation stage and then in
greater detail during the Procurement stage.

Funding and Financing Plan: The proposal for how the Project will be funded and financed, including
any required Government support and expected levels of debt and equity.

(Official) Gazette / Bulletin: The official journal or platform that the Government uses to announce
projects for Procurement and solicit Bids.

Government: The public officials and institutions governing the country.

110



Guiding Principles: The overarching objectives and ambitions that guide the implementation of
PPPs and USPs. These include transparency, accountability, Affordability, Public Interest, and Value
for Money. Typically outlined in the Government’s PPP Policy and referenced in the USP Policy.

Idea Competition: A competition organized by a Public Agency, in which the Public Agency defines
an overall infrastructure challenge or need and allows Private Entities to propose specific project
concepts in exchange for some level of compensation and a prize for the best idea(s).

Implementation (Phase): The phase of the USP Process after the project has reached Financial
Close. Also known as the construction and operating phases.

Legal Feasibility: An assessment of whether the Proposed Project meets legal requirements or is
expected to involve any legal uncertainties or risks, such as the risk that a party to a contract will not
be able to: enforce its rights and obligations; enforce its security arrangements; have a choice of law
enforced; or refer disputes to arbitration.

Market Testing: Interactions between the Public Agency and Private Entities to solicit feedback on
the Proposed Project. Market Testing can focus on the type of solution proposed, the cost
components, the proposed timelines, the proposed risk allocation, and the extent of market appetite
for a Proposed Project.

Multilateral Partners or Institutions: Multilateral financial institutions such as the World Bank
Group, the Inter-American Development Bank, the African Development Bank, the Asian
Development Bank, etc.

Needs Analysis: An assessment of the societal and economic needs for the project. Often developed
in conjunction with the Options Analysis. Developed by the Public Agency during the Evaluation
stage.

Net Present Value (NPV): One of the key results of the Financial Feasibility Study and the Cost-
Benefit Analysis:

e The Financial NPV represents the discounted value of an investment’s cash inflows
(revenues) minus the discounted value of its cash outflows (costs). To be financially viable,
an investment should have a Financial NPV greater than zero.

e The Economic NPV represents the discounted value of a project’s benefits and costs
compared to the situation without the project. To be economically viable, an investment
should have an Economic NPV greater than zero.

Options Analysis: An assessment that enables the Public Agency to compare and contrast different
project alternatives (potentially in combination with Delivery Models) for the Proposed Project.

Output Specifications: The functions that the asset or service must be capable of performing. To
allow for innovative solutions, Output Specifications state only the outputs required of the services,
and not the way in which the contractors will achieve them.
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PPP Business Case: The third stage of the PPP Process, in which the Public Agency (with the support
of External Advisors) develops detailed feasibility studies for the Proposed Project, as well as the
required Procurement and bidding documentation.

PPP Contract: Defines the relationship between the public and private parties. It outlines the rights
and responsibilities of the public and private parties—including the payment mechanism and the
performance obligations—and the risk allocation between the respective parties. It also provides
mechanisms for dealing with dispute resolution, contract changes, and contract termination.

PPP Enabling Environment: The institutional, legal, regulatory, political, economic and social
environment of the country, and the extent to which it is suitable for the implementation of PPPs.73

PPP Identification and Screening: The first stage of the PPP Process, during which the Public
Agency identifies infrastructure needs and projects to meet these needs. The Public Agency also
screens the projects for PPP Suitability using a Qualitative Value-for-Money Assessment or its
equivalent.

PPP Law: A law designed to support and regulate PPP transactions and programs. May refer to a
standalone law or a section of a public-procurement law.

PPP Pipeline: The Government’s published list of priority infrastructure projects that it believes may
be suitable for PPP delivery.

PPP Policy: The Government’s policy regarding the implementation of PPPs.

PPP Process: The PPP project cycle, whose stages are PPP Identification and Screening, PPP
Business Case, PPP Procurement, and PPP Implementation.

PPP Suitability: An assessment conducted during the Evaluation and Project-Development Stages
that enables a Public Agency to determine whether a Proposed Project is suitable for PPP delivery.

PPP Unit: A Government unit or agency dedicated to supporting PPP implementation. Often located
in a central agency (e.g., a planning or finance ministry) able to enforce the PPP Policy and provide
the support needed to implement PPP transactions.

Preliminary Feasibility (Pre-Feasibility): A Feasibility Study undertaken at the preliminary level to
assess the viability of the proposed Project. The Evaluation stage involves an assessment of
preliminary feasibility, whereas the Project-Development stage involves a more detailed assessment
of feasibility.

Preferred Bidder(s): The private-sector firm(s) that the Public Agency decided has/have presented
the most advantageous Bid(s) and is/are therefore shortlisted to participate in the next phase of the
Competitive Tender.

73 For more information regarding the PPP enabling environment, refer to the World Bank’s Due Diligence Checklist for Legal and
Institutional Enabling Environment for PPP, accessible at: https://library.pppknowledgelab.org/PPPIRC/documents/1014
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Private Entity: A private-sector firm that has not presented a USP to a Public Agency (but may be
interested in doing so). Once a Private Entity has presented a USP to the Public Agency, it is referred
to as the USP Proponent.

Procurement: The phase of the USP Process during which the Public Agency prepares and
implements a Tender for the project that was initiated as a USP. The Procurement stage follows the
Project-Development stage.

Procurement Strategy: The strategy that the Public Agency develops for the Procurement stage of
the USP or PPP Process. Typically includes elements such as which Procurement Documentation
needs to be developed and which procurement regulations will be followed.

Procurement Documentation: The documentation that the Public Agency and its External Advisors
develop during the Procurement stage and prior to the launch of the Tender. Typically includes the
Request for Qualifications (RfQ), the Request for Proposals (RfP), and the draft PPP Contract,
including Output Specifications.

Procurement Laws and Regulations: The Government’s laws and regulations for purchases of
goods, works or services by public-sector bodies.

(Proposed) Project: The project that is the subject of a USP, submitted by the USP Proponent to the
Public Agency.

(Major) Project Contracts: The main contracts other than the PPP Contract. Often includes the
design-build (DB), engineering, procurement, construction (EPC), and operations and maintenance
(O&M) contracts.

Project Concept: A high-level description of a project idea. In the case of a USP, the Project Concept
isdeveloped by the USP Proponent and submitted to the Public Agency during the Submission stage.
The Project Concept is sufficient for the Public Agency to evaluate whether the Proposed Project
meets the Public Interest during the Evaluation stage.

Project Development: The third stage of the USP Process, during which the Public Agency develops
a Feasibility Study (or PPP Business Case) as well as the documentation required for the Procurement
stage. See Feasibility Study.

Project-Development Agreement: The agreement between the Public Agency and USP Proponent
that governs the involvement of the USP Proponent in Project Development. Includes elements such
as the responsibilities of the Public Agency and the USP Proponent; the compensation structure for
the USP Proponent; modalities for coordination and communication; timelines for Project
Development; and provisions for termination of the Project Development Agreement.

Project Feasibility: The Evaluation Criteria that the Public Agency uses to assess a Proposed Project
during the Evaluation and Project-Development stages. May include assessments of Technical
Feasibility, Economic Feasibility, Financial Feasibility, Legal Feasibility, and Social and
Environmental Feasibility.
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Project Pipeline: The Government’s published list of priority infrastructure projects.

Project Risks: Events with negative (financial) impacts and a probability of occurrence throughout
the life of a solicited or unsolicited PPP project. Appropriate allocation of Project Risks between the
Government and the Private Entity is key to achieving Value for Money from a solicited or unsolicited
PPP project.

Public Agency: The Government entity (ministry, state-owned enterprise, or local government) that
may accept a USP from a Private Entity / USP Proponent. In some jurisdictions, the Public Agency
may correspond to the PPP Unit or its equivalent.

Public Interest: The Evaluation Criteria that the Public Agency uses to assess whether the Proposed
Project is in the best interests of the Government and society. Includes two sub-criteria: (1)
conformity with government infrastructure objectives and priorities, and (2) ability to meet a societal
infrastructure need.

Public-Private Partnership (PPP): “A public-private partnership (PPP) is a long-term contract
between a private party and a Government entity, for providing a public asset or service, in which the
private party bears significant risk and management responsibility, and remuneration is linked to
performance.” A PPP, as defined above, encompasses a range of contract types. Because there is no
standard, internationally accepted definition of a PPP, a Government should use the definition that
appears in its PPP Policy.7

Qualitative Value-for-Money Assessment: A qualitative assessment of a project’s expected Value
for Money (VfM). Examines whether the Proposed Project exhibits characteristics that enable the
value drivers of PPPs to be realized. The Public Agency may conduct a Qualitative Value-for-Money
Assessment during the Evaluation and Project-Development stages to confirm the appropriate
Delivery Model for the Proposed Project.

Quantitative Value-for-Money Assessment: A quantitative assessment of a project’s expected
Value for Money. The Public Agency may conduct a Quantitative Value-for-Money Assessment
during the Project-Development stage to ensure that the structuring and Procurement of the project
will maximize Value for Money.

Request for Information (Rfl): The process whereby the Public Agency requests specificinformation
from Private Entities regarding the Proposed Project.

Risk Matrix: The document in the form of a matrix that outlines the proposed risk allocation between
the Public Agency and the Private Entity.

Review Fee: Also referred to as a USP Review Fee, this is the fee that the USP Proponent pays in
exchange for evaluation of its USP by the Public Agency. The Review Fee may be refundable or non-
refundable. The USP Review Fee allows the Public Agency to cover some or all of the administrative

74 For more information, refer to the PPP Knowledge Lab, available at: https://pppknowledgelab.org/ppp-cycle/what-ppp
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costs associated with evaluating the USP. It also discourages the submission of poor-quality
Unsolicited Proposals.

Right to Match: Also known as Swiss Challenge, an incentive mechanism whereby the USP
Proponent has the right to match the bid submitted by the Preferred Bidder. These Guidelines
strongly discourage the use of this mechanism.

Social and Environmental Impact Assessment: A qualitative or quantitative assessment of the
intended and unintended social and environmental consequences of the project, both positive and
negative. May be combined with the Cost-Benefit Analysis or Economic Feasibility Study.

Social and Environmental Feasibility: See Social and Environmental Impact Assessment.

Solicited Project: Refers to a project that is listed in the Public Agency’s Project Pipeline and/or is
being considered for Project Development and Procurement.

Special-Purpose Vehicle (SPV): The legal entity created to undertake the PPP project activities. The
SPV’s sole purpose is to carry out the project activities. It signs the PPP Contract with the
Government and the Project Contracts with the subcontractors.

Submission Requirements: The documents and certifications that the USP Proponent must provide
to the Public Agency as part of its USP submission.

Technical Feasibility: The feasibility of the technical and engineering elements of the Proposed
Project. May include assessments of the project site, the proposed technology, the procurement of
equipment, the sourcing of raw materials and fuel, supporting infrastructure, construction activities
and schedule, physical outputs, performance standards, service levels, operations and maintenance
standards, and major technical and operational risks.

Tender: The process whereby the Government solicits Competing Bids to competitively procure a
Project that was initiated as a USP, typically involving a public and unrestricted solicitation providing
a common basis on which bidders are to prepare their Bids; full disclosure of the criteria to be used in
the evaluation of Bids; and the public opening of Bids.

Unsolicited Proposal (USP): A proposal for a project idea submitted by a USP Proponent to the
Public Agency without an explicit request by the Public Agency.

USP Enabling Environment: The institutional, legal, regulatory and political environment of the
country, and the extent to which it is appropriate for the implementation of USPs.

USP Policy: The Government'’s policy regarding the management of Unsolicited Proposals. May be
contained within a PPP Law or PPP Policy, or developed as a standalone document.

USP Process: The four phases of USP implementation: Submission (Stage One), Evaluation (Stage
Two), Project Development (Stage Three), and Procurement (Stage Four).

USP Proponent: The Private Entity that has presented a USP submission to the Public Agency.
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Value for Money (VfM): The optimum combination of whole-of-life costs and ability of the good or
service to meet the user’s requirements, instead of the choice of goods and services based on lowest
cost.
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