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Guidelines for the Development of a Policy for Managing Unsolicited Proposals in Infrastructure Projects 

 

Public Consultations: Matrix of Feedback and Responses 

 

Background:  

The World Bank Group (WBG) is working on the Guidelines for the Development of a Policy for Managing Unsolicited Proposals in Infrastructure Projects. The 

work is based on an in-depth review of global best practices with USP policies and projects summarized in the Review of Experiences with Unsolicited 

Proposals in Infrastructure Projects, to be used as reference to the Guidelines.  

 

The initiative contains three documents and can be accessed through this link:  

- Main Findings & Recommendations – Volume I  

- Guidelines for the Development of a Policy for Managing Unsolicited Proposals in Infrastructure Projects – Volume II 

- Review of Experiences with Unsolicited Proposals in Infrastructure Projects – Volume III  

 

In March of 2017, the WBG’s Public-Private Partnerships’ team opened the Guidelines draft up for public comment and feedback. The public consultation 

exercise around this draft Guidelines was open from March 16. 2017 to May 7. 2017. Input was received from many stakeholders. Listed below are the 

comments and feedback received without naming the individual or institution who sent it, this document also shares the responses from the WBG team to the 

feedback received.  

 

We thank all those who have taken the time to reflect on the draft and we will be updating the draft in the near future, followed by updates online. 

 

Comments Responses 

1. It will be more rewarding and timely if the private sector will simply shop for the huge 
number of moribund capital projects and programmes isolated by the implementing 
bodies and displayed by the regulatory agencies responsible for their disposition. In 
Nigeria, we have the bureau for private enterprise and a commission for PPP 
arrangement with all of them having lots of project stocks for engagement. Your 
organization can also evaluate and accredit private companies and link them to these 
bodies for consideration. 

Without speaking specifically to your situation, in general 
there can be good reasons for governments to direct USP 
efforts into a specific category of projects. Whereas the 
Guidelines recommend public initiation and preparation of 
projects wherever possible, the reality is that this is not always 
possible. The Guidelines set forth recommendations and 
considerations that allow for governments to vary the scope of 
the USP policy and the parameters of a USP to fit their unique 
country context, as per chapter 1.2 of Part B. 

2. The result based component of the project implementation should be worked out 
with the host community by the government and the company where immediate, 
intermediate and ultimate benefits should be seen to accrue to then at any point in 
time. This means dialogue is necessary to determine local workers to be engaged, 
target areas of community relations efforts, protection of the project and a stake in 
the affairs of the completed project. 

Outreach to the general public and community engagement is 
critically important in the development of any PPPs, and USPs 
are a form of PPP that is initiated by the private sector. Often, 
in-depth involvement and participation of communities and 
other stakeholders is desirable to assure the success of PPPs. 
The general principle for the Guidelines is that in many ways 
USPs shouldn't be any different from solicited or publicly-

http://pubdocs.worldbank.org/en/246961488983068025/Experience-Review-Report-Final-Draft-March-7-2017.pdf
http://pubdocs.worldbank.org/en/246961488983068025/Experience-Review-Report-Final-Draft-March-7-2017.pdf
http://pubdocs.worldbank.org/en/246961488983068025/Experience-Review-Report-Final-Draft-March-7-2017.pdf
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initiated PPPs, and when it comes to stakeholders’ 
consultation this is certainly the case. The Guidelines focus on 
the policy features that are unique to USP implementation, 
which is why this topic is not explicitly covered. Please refer to 
the Public-Private Partnerships Reference Guide Version 3 that 
discusses Stakeholders Communication and Engagement 
(section 2.5.1), as well as Environmental & Social Studies 
standards (Section 3.2.2)   

3.1 General:  A strong comment on procurement vulnerability to corruption or costly 
projects and undue strong stakeholder influences on USP should be made at the 
beginning of the document and the fact that in some countries USPs might be illegal. 
It may also open the public sector to comments on lack of transparency and full 
competition. This only appears on page 12 – it should be a banner statement? 

 
3.2 Comment 1:  Governments are advised to consider their country’s unique enabling 

environment circumstances before adopting any recommendations provided in the 
Guidelines, because country-specific factors affect the relative appropriateness of 
various USP Policy features [page 5] 
Maybe add unique enabling environment circumstances? 

 
3.3 Comment 2: USPs are an alternative to the public planning process. In the case of a 

USP, a Private Entity reaches out to a Public Agency with a proposal for an 
infrastructure project, without having received an explicit request or invitation from 
the government to do so [page 8] 
It could also be for a service project – not just infrastructure? 

 
3.4 Comment 3:  however, it may not automatically align with the government’s needs. 

Although aligning public and private interests is also a challenge in publicly initiated 
PPPs, [page 8]. 
Maybe add - government’s need and national infrastructure development strategy / 
plan. 

 

General: Your points are appreciated and supported by the 
experience review We have emphasized these points at the 
outset of the document (Rationale for the Guidelines for the 
Development of a USP policy). 
 
 
Comment 1: We agree but believe that country-specific 
circumstances are already sufficiently emphasized in this 
introductory section (see footnote 4).  
 
 
 
Comment 2: We have included a reference to a service, in line 
with the definition of PPP in PPP Reference Guide 3.0. 
 
 
 
 
Comment 3: We have included a second specific reference 
back to the infrastructure plan. 
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3.5 Comment 4: process, many governments do not have the resources to develop 
them [page 10]. 
Add what type of resources - e.g. technical, institutional etc.? 

3.6 Comment 5: Under guiding principles on page 13 – six are mentioned.  Maybe a 7th 
might be added – the introduction of a national autonomous technical decision 
making body which can mediate the previous six principles and ensure that decision 
making is protected from undue political interference? 

 
3.7 Comment 6: Under section 3.1. [page 18] it might be advisable to add institutional 

autonomy in a section 3.1.4.? 
 
3.8 Comment 7:  The Public Agency may engage the USP Proponent to carry out 

specific feasibility studies [page 24] 
If the public agency does not have the capacity to perform feasibility studies and it 
requires the private sector to do this – how will the public agency be able to evaluate 
a comprehensive technical feasibility study if it does not have in-house capabilities? 

 
3.9 Comment 8: Governments may choose to limit the scope of USPs to specific 

geographic locations, sectors or technologies. An alternative is for governments to 
define a broad infrastructure need (e.g., reducing congestion in a city or increasing 
the recycling rate) to which USP Proponents may respond with specific project 
concepts. Limiting the scope of USP submissions increases the likelihood that USPs 
will align with government priorities [page 30]. 
What happens when a proponent comes up with a really good idea that was not 
thought of and is now prohibited due to the lack of public sector foresight? 

 
3.10 Comment 9:  Box 11 – what about considerations of sustainability? [page 31] 
 
 
3.11 Comment 10: A clear comment needs to be made in Section 2.2 about to whom 

the USP is submitted so as to ensure that the procurement rules are followed [page 
35] – maybe covered later on? 

 

Comment 4: We have more specifically included a reference to 
human, institutional and financial resources. 
 
Comment 5: Thank you. We have added a footnote to 
integrate this point in the Guiding Principles chapter.  
 
 
 
Comment 6: We consider this suggestion to be covered under 
"institutional organization." 
 
Comment 7: We agree with the paradox you are describing and 
have emphasized this point under the section on " public sector 
capacity" in chapter 1.3.2 of Part A. A footnote has also been 
added to re-emphasize the importance of external advisors in 
chapter 3.3.4. of Part A 
 
Comment 8: The recommendations in the Guidelines are not 
intended to stifle innovation from private sector. However, the 
point here is that focus may lead to better results depending 
on country specific context and PPP maturity.  
 
 
 
 
 
Comment 9: If you mean funding sustainability, we believe, it 
is addressed under " budgetary limitations." 
 
Comment 10: Section 2.2.2 discusses to which public agency 
(or agencies) the USP must be submitted. 
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3.12 Comment 11: Review Fee considerations may be influenced by the technical details 
of the project and the need to involve independent consultants to do the review – 
this can be costly  - this should be included in the consideration as it could impact the 
review fee [page 39]. 

 
3.13 Comment 12: Integrity requirements – add a comment on previous failed projects 

and who was responsible. It is also important that officers of companies also declare 
that they were not criminally prosecuted in the past – it is easy to change company 
names and yet have same players of poor integrity showing their heads (page 40] 

 
3.14 Comment 13:  Evaluation – maybe expand on the need to employ / retain the 

services of an independent evaluator (consultant) as part of the evaluation team if 
the project is technically complex [page 45] 

 
 
 
 
 
 

3.15 Comment 14:  Under evaluation criteria in Section 3.2.1. if might be good to add a 
category of sustainability (user, fee, infrastructure resilience, technological etc.?) of 
include it under project feasibility [page 47]  

 
 
3.16 Comment 15:  Comprehensive market testing should include a comment that it 

should include a process that opens it to a wide group of possible competitors to 
prevent collusion between a small pool of favored service providers [page 47/48] 

 
3.17 Comment 16: Under Stage Three it is important to state that the public sector 

needs to have a “steward” who shadows the activities of the private sector proponent 
at all times so that the intent of the project is protected [page 52] 

 
3.18 Comment 17: There should be a large section on procurement award.  It seems to 

be missing after Stage 4?  What happens after the project is awarded to ensure that 

Comment 11: We don't disagree with your observation. Please 
consider that the Tiered-Fee approach may already cover your 
point. 
 
 
Comment 12: Your suggestion regarding an integrity check on 
officers themselves and not by company registration is already 
included in Sample Clause 9. 
 
 
Comment 13: Sample Clause 15 already includes the following 
"The Public Agency shall hire External Advisors when 
necessary, to verify aspects of the proposal or to provide 
additional guidance in decision making." We also have 

included a footnote emphasizing that hiring strong external 
advisors is particularly important for technically-complex 
projects in sample clause 15. 
 
Comment 14: We agree that sustainability in many different 
definitions will be a relevant criterion and believe that good 
technical, financial and economic feasibility studies would 
already incorporate that criterion.  
 
Comment 15: Thank you. We have incorporated this 
suggestion in the toolkit 10 (Market Testing in the USP 
Process). 
 
Comment 16: We recognize that in specific cases your 
institutional recommendation may be appropriate. We have 
incorporated your suggestion in the Chapter 4.1.2 of Part B. 
 
Comment 17: We understand your point.  However, please 
note that the general principle for the Guidelines is that in 
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the USP continues to meet requirements / terms / conditions / intent of the project? 
This seems to be a large whole – also it is important to comment on contracts – PPPs 
are long-term contracts and this discussion seems to be missing? The USP proponent 
will require stringent contractual guidelines to ensure that the project is managed 
beyond the design build and finance section.  Operations and maintenance needs be 
stipulated as part of the agreement.  I also see very little due diligence comments on 
the financial structuring of the project.  Under a USP this can be tricky and the 
proponent should be “forced” to make a very compelling argument? 

many ways USPs shouldn't be any different from solicited 
PPPs. The Guidelines focus on the policy features that are 
unique to USP implementation  

4. Page 25 of the 'Review of Experiences with Unsolicited Proposals in Infrastructure 
Projects' states in the second paragraph as follows: 'In Kenya, the government 
bypassed regular public-procurement regulations when it accepted a USP from the 
Chinese government for the Standard Gauge Railway (SGR) between Nairobi and 
Mombasa. Doing so resulted in several years of public controversy, delaying 
implementation of the project.'  This position is slightly inaccurate as the SGR was 
not procured by way of a USP.  The procurement of the SGR was pursuant to a 
'Government to Government' arrangement between Kenya and China, where the 
Chinese Government provided financing on concessional terms.  According to the 
procurement law prevailing at the time i.e the Public Procurement and Disposal Act, 
2005 the procurement law did not apply in instances of negotiated loans of this 
nature.  The procurement of the SGR in the Kenyan context was therefore not 
unsolicited but was as a result of the negotiated financing.  The current procurement 
law, the Public Procurement and Asset Disposal Act, 2015 also recognizes 
'Government to Government' arrangements as being exempt from the procurement 
law. USPs are however provided for in the Public Private Partnerships Act, 2013. 

Thank you for this clarification. The Experience Review team 
has deepened its due diligence of the SGR project and revised 
the language in the Experience Review Report accordingly. 

5. USPs come across as good initiative for innovation but not without shortcomings 
associated with manipulation, lack of transparency, competition and value for 
money, if measures to guard against unsolicited proposals are not  taken. To this end, 
I propose that public interest should be the overarching factor in determining the 
need for UPS for infrastructure projects. The private sector being a key stakeholder, 
we need to embrace it as a partner where the public sector lacks capacity for 
innovation and project infrastructure development. The dynamic nature of 
infrastructure development makes private public partnership-embrace inevitable.In 
the conspectus of the aforementioned, it would help to invite/solicit other 

Thank you for your comment. We agree that public interest is 
an overarching factor and have therefore included it as a 
guiding principle in the Guidelines (see page 13). We also agree 
that most, if not all USPs should be competitively procured in 
the same manner as publicly initiated PPPs, which is why the 
Guidelines strongly encourage competitive bidding for USPs 
(see page 25, for example). 
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competitive bidders  upon receipt of unsolicited proposals with matching  skill and 
competence to promote competition where possible and ensure value for money.  

6. USP in the form of PPP that would require the government to provide the legal 
frame work and create enabling environment for the development and sustainability 
of such programmes are necessary in developing countries. If this is done the private 
sector would be encouraged to venture     into infrastructure oriented development 
programmes.  
Another important thing to consider is the development of data capturing platforms 
to map out all the material, human and financial developmental needs of those 
societies to be able to know what is required in terms of resources mobilizations for 
capacity building, planning and execution of programmes.  

Thank you for your comment. We agree that a favorable 
enabling environment is critical to the sustainability of USP 
and PPP programs—this is also emphasized throughout the 
Guidelines. Countries are also encouraged to examine the 
extent to which they have institutional or technical-capacity 
gaps that may need to be addressed prior to allowing USPs. 
For example, Box 5 on page 21 encourages governments to 
assess capacity gaps when determining whether to accept 
USPs. 

7. Develop a preliminary “Benchmark for Investing in USPs infrastructure Project 
Development” (“USPs Benchmark”) that compares key metrics shaping the project 
development finance and investment process for infrastructure projects in e;g; 
Africa. To the extent regional data is available, African project development practices 
will be compared to the project development processes in other geographical areas. 
The aim is to provide a quick and general comparison of key aspects of project 
development finance and investment norms that can inform decision makers on 
issues that need to be addressed to increase the number of bankable African 
infrastructure projects being developed by the private sector , even if privately 
initiated process referred to as a USP. 
Methodology: The approach is designed to highlight basic aspects of the project 
development process, focusing on finance and investment. The benchmark measures 
the norms that affect the ability to develop infrastructure projects so that they reach 
financial close. These norms affect the quality and quantity of projects in the African 
pipeline, covering time, cost, access to finance, returns and impact on the continents 
GDP growth and competitiveness. 
Therefore even if unsolicited the comparables wit allow the bank to react.  

Thank you for your suggestion on benchmarking processes 
that compare data for different geographical regions. 
However, please note that this type of benchmarking is 
beyond the scope of these Guidelines. 

8. Great document to cover Private sector involvement in public project. But the 
policies should not be left open. They should be a mandatory in the implementation 
process for the government projects thus safeguarding both interests in a project.  

Thank you for your comment. We agree that it would be 
preferable for USP policies to be established prior to accepting 
USPs in order to safeguard the interests of both the private 
and public sector. 

9. The WBG proposed Guidelines for managing USPs are balanced. They reflect the 
arguments for or against their application and allow governments to make a 

Thank you for your detailed comments. We agree that USPs 
are at a risk for poor Value for Money, particularly when not 
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reasoned political decision, depending on their circumstances, offering intermediate 
solutions that tend to minimize some of the problems, But in developing countries, 
usually, the ability of the Administration to generate projects, and even to explore 
ideas of new ventures - or to apply innovations to known problems - is limited. For 
this reason, the private contribution can also be important at this stage of project 
design, as it is during its detailed design, construction and operation We are aware 
that international contractors usually reject the possibility of accepting USPs, 
because they understand that the local enterprises have a better chance of 
presenting them - because they know the terrain - and because  the Initiator or 
author of the proposal could have too many advantages referred to the deeper 
knowledge of the Project, to a short tendering deadline and to a somehow unfair 
specifications design. That advantage increases if, in the bidding documents,  there is 
a margin of preference in price in favor of the initiator and - even more - if the 
documents establish its right to equal the best offer.They argue that any advantage 
discourages the presentation of alternative offers, reduces attendance and makes 
projects more expensive,Considering all these matters, we think that USPs should be 
accepted, with adequate measures to compensate for the said asymmetries.This is 
needed to ensure adequate competition (if this is not achieved, it is often impossible 
to reach adjudication because Government officials fear to be accused of lack of 
transparency).Besides, the process should fix a fair remuneration to the unsuccessful 
initiator. 

competitively procured, which is why the Guidelines 
recommend to competitively procure USPs under almost all 
circumstances (Section 3.3.5 of Part A). We also agree that it is 
critical to ensure that asymmetries between the USP 
proponent and competing bidders are mitigated to ensure 
effective competition. For this reason, the Guidelines 
recommend minimizing incentives for the USP proponent; 
ensuring equal access to information for all competing bidders; 
and ensuring adequate time to prepare bids for competing 
bidders (Sections 3.3.5 of Part A and Chapter 5 of Part B) . The 
Guidelines also include an option to compensate the USP 
proponent for the costs incurred in developing the USP if it is 
ultimately awarded to a competing bidder (See Section 4.2.4 
of Part B). 

10. I suggest that two important questions "Why" and "How" for the Unsolicited 
Proposal (USP) need to be presented in the introductory portion of the guidelines. 
It needs to be brought out how the private organization or entity has reached out to 
the government. 
More importantly, the motivation for the USP (or probable motivation) also should 
be listed. This may be situations like: 
    * alignment with the organization's vision or 
    * an attempt by the organization to establish itself in a new area. 
The guidelines need to specify these two aspects ("Why" and "How") so that the 
background for the USP is clear to the government. These two aspects can be added 
in section 1.1 What is a USP? (Page 8). The aspects may be elaborated upon further in 
the guidelines. 

Thank you for your comment. Regarding the “how” (in other 
words, how the USP proponent has reached out or is required 
to reach out to the government), we believe the chapter on 
Stage One: Submission (starting on page 34) creates clear 
guidelines to ensure that USP proponents reach out to the 
government in a consistent, transparent manner. For example, 
it urges the creation of a single focal point for USP 
submissions; a timeframe in which USPs can be submitted; and 
the standardization of proposals. Regarding the “why”, we 
believe private sector companies many have differing 
motivations for submitting USPs, which, although interesting, 
are not necessarily the subject of these Guidelines, which focus 
on public policy recommendations.  
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11. Third Party Monitoring and evaluation Consultants for the infrastructure 
development projects must independent and directly reporting to the WB. 
WB should adopt the model of USAID for the sake of quality assurance. 
I am eye witness of this both models and their results. 

 

Thank you for your comment and suggestion. 

12.1 Comment 1: Pp 30-31.  On government support of USPs, it would be helpful if the 
discussion were more nuanced.  For example, differentiating between a project 
where the concessionaire takes real revenue risk vs a road project where existing 
traffic and tolls provide a revenue stream, and the USP proposes minor upgrades 
using the revenue stream.  Also, the lack of budget support is somewhat of a red 
herring, as that ‘lack of budget support’ is often used to rationalize a project that 
provides only modest economic benefit and limited value for money.  The report 
should emphasize that existing assets and toll revenues are public resources, even if 
not counted as budget support in the government budget.   

 
12.2 Comment 2: It would be helpful to discuss the threshold % bonus in different 

countries, or discuss the range of point bonus that do not inhibit competition.  Is 3.8% 
low enough that Chile gets competing bids?  Is 10% too high?  The report mentions 
that Colombia has received no competing bids on any USPs for 4G, but do not 
indicate what levels are low enough not to overly disincentivize third parties. 

 
 
 
 
 
 
 
 
 
 
 
 
12.3 Comment 3: When discussing project extensions where the existing firm has too 

much of an advantage, and the suggesting that benchmarking might be an 

Comment 1: We agree with your comment that toll revenues 
also constitute public resources and should be considered as 
part of the government support discussion. We have included a 
comment to this effect at a footnote in the chapter 1.2.2 of 
Part B. 
 
 
 
 
 
Comment 2: We agree that it would be ideal to be able to 
provide a recommendation in the Guideline regarding a 
threshold % bonus. However, we consider there to be 
insufficient country evidence to develop such a 
recommendation. In addition, many other country-specific 
factors (beyond the % bonus) contribute to obtaining a level of 
competition. For example, a 5% bonus may not significantly 
curb competition in one jurisdiction, whereas it may restrict 
competition entirely in another jurisdiction due to additional 
external factors. Finally, the effective weight of a percentage is 
fully dependent on the scoring mechanism. For example, if 
price is 50% of the evaluation score, the highest and lowest 
scoring bidder can be either 1% or 49% apart, depending on 
the scoring mechanism. Therefore, the effective weight of the 
bonus is also completely dependent on the scoring 
mechanism. 
 
Comment 3: We agree that it is helpful for the public agency to 
request a base case financial model including a full “open 
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appropriate route, should discuss that it is helpful to have the original base case 
financial model to compare.  (Some countries do not require bidders to provide their 
models, and it is helpful to emphasize BCFM’s as a tool.) 

 
 
 
12.4 Comment 4: In the Review of Experience, P85  “Relying on the USP proponent to 

develop the project is unlikely to lead to be most attractive public-interest 
project.“  Needs to be clearer that it can lead to under-developed infrastructure, not 
just higher cost, as the developer will want the highest return / lowest risk.   
Particularly when coupled with restrictions against fiscal support common in USP 
frameworks, USPs can lead to less infrastructure being proposed than would likely be 
designed by the Government. 

 
12.5 Comment 5: Is there an analysis comparing frequency of renegotiation for USPs vs 

public procurement (by country)?  Also, % which reach financial close within 18 
months (or some reasonable time frame) of commercial close, and speed?  You have 
case study(ish) data of challenges in USPs, but no comparison USP vs public 
procurement. 

 
 
12.6 Comment 6: Page 96.  Tanzania.  Missing PPP Regulations of 2015, should delete 

reference to Regulations of 2011. P102 Tanzania.  Decision 5. USPs may not be 
directly negotiated (without a cabinet decision over-ruling the existing law).  Also, 
the USP does receive an advantage, currently defined as a point benefit. Review of 
experience, p 88.  Tanzania.  Procurement is bonus point.  (Also Annex 9 p 107) 
Review of experience, p 102 TZ.  2015 regs do have timeframes.  Also, review Annex 
7, as it’s changed. 

 
 

book”  cost estimate and revenue projection from the USP 
proponent. We have included your suggestion in the 
Guidelines(See sample clause 5, chapter 2.2.1 of Part B). 
 
 
 
Comment 4: We have incorporated your suggestion to include 
more ‘warnings’ that USPs that are developed by the USP 
proponent may lead to under-developed infrastructure. 
 
 
 
 
 
Comment 5: We agree that it would be ideal to undertake a 
detailed analysis of the frequency of renegotiations for USPs 
versus public procurement. Unfortunately, this exercise was 
beyond the scope of these Guidelines, in large part due to the 
difficulties associated with obtaining data on USPs in many 
jurisdictions. 
 
Comment 6: Thank you for your clarifications regarding 
Tanzania’s legal framework. We have updated these in the 
Guidelines. 

 
13. IT’s great to see this work moving forward.  In taking a quick read of the guidance, I 

think we could develop it a little further for climate change by, for example, thinking 
about the relative attractiveness of projects based on a shadow price of carbon and 

 Thanks for your suggestion. Please note that we incorporated 
climate change aspects in several places of the Guidelines 
(chapter 2.1 Public interest of Part A, chapter 1.3 Articulating 
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including GHG accounting to see how different alternatives compare.  Also resilience 
is very relevant. 

 
 

guiding principles, 2.2.1 Submission requirements and 3.2.1 
Evaluation criteria of Part B) 
 

14.1 Comment 1. Section 2, pages 13-15, what should be the extent of detail of the 
unsolicited proposal to enable the public sector to evaluate the proposal’s Value for 
money, affordability, fair market pricing are meet? In this section, the mechanism 
proposed to check those parameters namely, benchmarking and market testing are 
not realistic to countries with no PPP experience and similar infrastructures 
previously developed.  In this regard, unsolicited proposals involve unique and 
innovative ideas which may be beyond the capacity of public sectors. Please include 
practical means to verify them in the policy guidelines. 

 
 
 
 
14.2 Comment 2. Section 2.5, page 16 and page 42, it is stated that to ensure 

transparency and accountability, public agencies must disclose information 
throughout the PPP Process. However, in the case of unsolicited proposal since the 
original proponent has invested time and money in developing project concepts, its 
intellectual property rights should be protected. Hence, it is important to indicate 
how to strike the balance between the two in the policy guidelines. 

 
14.3 Comment 3. Section 3.3.5 page 25, it is stated that direct negotiations should only 

be pursued if suitable safeguards for Value for Money, transparency, accountability, 
and public interest have been established and operationalized.  However, even 
competitive USP procurement processes are alleged to lack such guiding principles. 
Hence, what are those suitable safeguards for direct negotiation to be incorporated 
in the guidelines? 

 
 
 
 
 

Comment 1: Part B of the Guidelines, Stage One: Submission 
provides detailed information on what the USP proponent 
needs to provide to allow the public sector to evaluate the 
proposal along the criteria mentioned, Value for Money, 
affordability, etc. Please refer to page 36 for the submission 
requirements and pages 47-48 for the evaluation criteria to be 
used by the public agency. We agree that governments in 
developing countries may struggle to effectively evaluate 
projects, and therefore recommend that external advisors 
should be brought on board to evaluate USPs, assist with 
project development, and manage the procurement process.   
 
Comment 2: Recommendations regarding the topic of 
intellectual property are provided in chapter 2.4 of Part B of 
the Guidelines.  
 
 
 
 
Comment 3: The safeguards recommended by the Guidelines 
for direct negotiation include benchmarking and hiring 
independent external advisors to negotiate on behalf of the 
public agency and ensure that the contract represents Value 
for Money. Nevertheless, the Guidelines recognize that 
ensuring a fair market price from a directly negotiated USP is 
challenging, and therefore encourages governments to 
competitively procure USPs in most if not all circumstances. 
When referring to competitive processes, the procurement 
mechanism is a key aspect that needs to receive the same 
attention than for traditional procurement or PPPs – giving 
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14.4 Comment 4. Page 47, Evaluation Criteria of USP. Whether unsolicited proposals 

should be allowed in infrastructure development or not is still debated. With that in 
mind, evaluation of proposals for public interest, feasibility requirements, PPP 
Suitability and Affordability mentioned in the policy guidelines seems too theoretical 
coupled with the private sector profit driven proposal. However, establishing a well-
formulated procurement mechanism, in which the foregoing issues are adequately 
addressed, is crucial in the policy guidelines to be included. 

 
14.5 Comment 5. Page 63, in most cases of USP infrastructure projects once the public 

agency decides to accept the unsolicited proposal, it will publish a notice to invite 
other proposals in competitive tender. In this regard, how the original proponent’s 
interest including its intellectual property right is respected? We suggest being 
included in the policy guidelines in detail to attract private sector. 

 
14.6 Comment 6. Negotiation in USP infrastructure is the final evaluation process. In 

this respect, it is suggested to be included in the policy guidelines how to make the 
negotiation free from corrupt practices. 

 
 
 
14.7 Comment 7. What legal and regulatory requirements have to be met before 

acceptance and approval of USP are suggested to be included in the policy guidelines 
with flow charts. What are those legal and policy requirements? 

 
 
14.8 Comment 8. In some places, there is a requirement that when submitting an 

unsolicited proposal, the proponent has to submit a non-refundable and non-

enough time for proponents to prepare their offers, etc. If well 
structured, the only difference that should exist in 
procurements between PPPs and USPs should be the one 
related to incentives (if any) given to the originator of the USP, 
including the treatment for the reimbursement of studies.  
 
Comment 4: We agree that well-formulated procurement 
mechanisms are critical to ensuring Value for Money from a 
publicly or privately initiated PPP project. In Chapter 5 on 
procurement (Part B of the Guidelines), governments are 
urged to ensure that their procurement regulations are in line 
with industry best practice prior to competitively procuring 
USPs. 
 
Comment 5: Recommendations regarding the topic of 
intellectual property are provided in chapter 2.4 of Part B of 
the Guidelines.  
 
 
 
Comment 6: The Guidelines recommend hiring external 
advisors and undertaking benchmarking to ensure fairness and 
Value for Money from a directly negotiated PPP contract. The 
Guidelines also recommend publishing the PPP contract to 
ensure transparency and accountability.   
 
Comment 7: Part B of the Guidelines provides guidance on the 
specific approvals to which the USP must be subjected 
throughout the USP process. These approvals are also included 
in the flow chart (“USP Process Flow”, Figure 4).  
 
Comment 8: The Guidelines encourage governments to 
consider establishing a “USP Review Fee” to cover the cost of 
processing USPs and to discourage the submission of non-
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negotiable fee which will be used to compensate the cost of processing and 
reviewing the proposals by the public agency. We believe that this will reduce the 
submission of poor proposals by the private sector. What other mechanisms should 
be in place to ensure the same in the policy guidelines? 

 
 
 
14.9 Comment 9. Public participation is critical in developing an infrastructure project 

for a variety of reasons, including its potential to eliminate conflicts among different 
parties and enhance the acceptability of the project to the public. Hence, it is 
suggested to be included in the policy guidelines how to incorporate the public 
comments in the USP infrastructure?Starting from the general definition of 
unsolicited proposal :An unsolicited proposal (USP) is a proposal made by a private 
party to undertake a public-private partnership (PPP) project, submitted at the 
initiative of the private firm, rather than in response to a request from the 
government. 

 
14.10 Comment 10. We suggest to include one chapter in the policy guidelines solely 

dedicated how the disadvantage mentioned below could be mitigated usually 
associated with USP by the Public: 
• Lack of transparency in selection and implementation of projects 
• Avoidance of competition 
• Avoidance of due diligence processes 
• Opportunities for corruption and political patron (supporter) 
• Acceptance of poor quality projects (design and/or execution) that do not even 

meet minimum requirements of any sort, in the name of expediency. 
 
 

serious USPs (see Part B, Chapter 2, Stage One: Submission). 
Other policy measures that the Guidelines recommend to 
reduce the submission of poor proposals include establishing 
detailed and stringent submission requirements. 
 
Comment 9: We agree that public participation (referred to as 
“stakeholder engagement” in the Guidelines) is critical to 
ensure a sustainable PPP/USP program. The Guidelines include 
outreach with stakeholders as one of the project development 
activities (See Part B, Stage Three: Project Development 
chapter). Because the purpose of the Guidelines is to focus on 
USP-specific policies, it does not provide further guidance on 
how to incorporate public comments, since this would already 
be required as part of a publicly solicited PPP process. 
 
Comment 10: The Guidelines do not have a separate chapter 
on transparency and accountability. Instead, these concepts 
(or guiding principles) are embedded throughout the policy 
recommendations at each stage of the USP project cycle. The 
Guidelines recommend disclosure of relevant documentation 
at each stage of the USP cycle (including at the submission 
stage, which will help mitigate lack of transparency in the 
selection of projects). The Guidelines recommend approvals at 
critical stages of the USP process based on detailed due 
diligence (financial, economic, legal, technical, environmental, 
and social). Finally, the Guidelines provide recommendations 
at both the submission and evaluation stage (for example, 
evaluation criteria for USPs) that will help ensure that poor 
quality projects that do not meet minimum requirements are 
not accepted. 

15.1 Comment 1. The Guideline and the Experience Review are complimentary and 
companion documents and are to be read in parallel for optimal impact. This fact 
needs to be highlighted in both documents, especially the Guideline.  It would be 
helpful to include the same or similar  executive summary found in the Experience 

Comment 1: Thank you for your suggestions on how to 
enhance user-friendliness and integration of the two 
documents. We have incorporated your suggestion to 
highlight that the Guidelines and Experience Review are 
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Review document in the Guideline to emphasize this point. Currently, the Guideline 
include a two line reference, page 5 under “How to Use the Guidelines”.    Also, It may 
be helpful to include a live link to the Experience Review Document. 

 
 
15.2 Comment 2. Similar to the Glossary, it would be helpful to add a “List of 

Abbreviations and Acronyms” to capture terms not shown in the Glossary.   
 
 
15.3 Comment 3. Part D: USP References, page 102, under Policy Decision 1.  Virginia 

Office of Public Private Partnership is an office within the Virginia Department of 
Transportation.  Not a “central agency” as shown.  Please correct. 

 

companion documents that should be read in parallel. We have 
added some additional language to the “Purpose of the 
Guidelines” introductory box (page 5, Guidelines). The next 
iteration of the documents will also include an updated 
Executive Summary which covers the Guidelines.  
 
Comment 2: After reviewing the Guidelines once again, we 
believe that a list of abbreviations may become redundant with 
the Glossary, which already includes all key terms. 
 
Comment 3: Thank you for clarifying the language used to 

describe the Virginia Office of PPPs.  We have changed 

“central agency” to “relevant agency” (Part D, References). 

16.1 Comment 1: Page 13, on the Guiding Principles of a USP Policy  
The Peruvian PPPs regulatory framework, also includes, the following principles: 
a) Competition:  Private investment promotion processes promote competition, 

equal treatment among bidders. 
b) Results driven approach: When undertaking their activities, public entities carry 

out actions that lead to timely implementation of private investments. They also 
identify and report any existing hurdles that affect development of Projects.  

The mentioned principles could be used in the Guidelines. 
 
16.2 Comment 2: Page 25:, on the three most common incentive mechanisms used to 

reward the USP Proponent during a competitive tender. The Peruvian PPPs 
regulatory framework, also includes, the following incentive mechanisms: 
Reimbursement of expenditures on behalf of the proponent:In case the proponent 
participates in the promotion process that has been called and submits an economic 
proposal that is declared valid, any expenditures effectively incurred and directly 
related to the preparation of the private initiatives including expenditures 
corresponding to pre-investment studies, if such is the case, as well as the greater 
expenditures caused by the preparation of additional information requested by the 
Private Investment Promotion Agency are acknowledged in favor of the proponent, 
provided that the Private Investment Promotion Agency deems they are reasonable 

Comment 1: The Guidelines include “fair market pricing” as a 
guiding principle, noting that competition is the most effective 
way to ensure fair market pricing.   We appreciate the results-
driven approach principle. We, however, do not believe that 
this principle is USP specific one, so we have not incorporated 
this principle.  
 
 
 
Comment 2: We agree that reimbursement of costs incurred 
by the USP proponent (either in developing the USP or during 
project development) is a relevant policy provision. We have 
not included it under the list of incentive mechanisms, which 
only relate to incentives provided during the tender. However, 
we address reimbursement of costs incurred in chapter 4.2.4 of 
Part B. We provide an option for “direct reimbursement” (the 
USP proponent is reimbursed immediately after undertaking 
project development activities) and for “indirect 
reimbursement” (the USP proponent is only reimbursed if it 
does not win the tender). 
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and have been duly substantiated. Provisions in this subsection are not applicable if 
the initiative proponent has been favored with the contract award.The mentioned 
incentive could be used in the Guidelines. 

 
16.3 Comment 3: Page 30, on Government Support For USPs.The Peruvian PPPs 

regulatory framework, states that the presentation of co-financed private initiatives 
for projects to be totally or partially financed by the National Government is done at 
the time and on the matters defined by Supreme (Time Window). It also states that 
the Submission of co-financed private initiatives for projects to be financed by 
Regional Governments or Local Governments is done annually at Proinversión in the 
first 45 days of the year.This regulation is establish to fight budgetary limitations of 
the government. This practice could be used in the Guidelines. 

 
 
 
 
 
Comment 3: Thank you for highlighting Peru’s experience 
regarding government support for USPs, which was also 
studied as part of the Experience Review.  
Government support can occur in many direct or indirect 
forms—from budgetary support, to retention of contingent 
risks, to acquisition of toll revenues or land, etc.  Our view is 
that each PPP project implies some level of retained risk and 
support by the government, and should be equally subject to 
fiscal affordability due diligence. A project that does not 
require direct budgetary support from the government but 
requires the government to retain numerous contingent risks 
may have more severe implications for the government budget 
than direct budgetary support. Therefore, the Guidelines 
encourage public agencies to assess fiscal affordability in equal 
depth for all USP projects, regardless of whether they imply 
direct budgetary support.  

17.1 Comment 1: Page  12 
Research shows that competitively procuring  PPP is more likely to generate a fair 
market price and Value for Money than directly negotiating a PPP contract. 
In some researches government haven’t the ability to define exactly their need and 
can’t innovate like the private sector that is why the direct negotiation is the best 
practice for the PPP procurement 

 
17.2 Comment 2: Page 14 

The government will need to develop the technical capacity (either directly or 
through external advisors) to understand the project’s fiscal liabilities and the risks 
retained by the government, and negotiate a contract that limits unexpected 
liabilities. 

Comment 1: We agree that organizing a competitive tender is 
challenging in some country contexts. Although the Guidelines 
encourage governments to strive to competitively procure 
USPs, it also provides an option for direct negotiation, should 
governments decide this to be an appropriate procurement 
method on a case-by-case basis. 
 
Comment 2: We agree that ensuring fiscal affordability and an 
appropriate risk allocation requires close coordination with the 
Ministry of Finance. We have included a comment to this effect 
in the Guidelines to emphasize the importance of coordination 
with the Ministry of Finance (see footnote 20 in chapter 2.3 of 
Part A).  
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Here we have the coordination between the public agency and the ministry of 
finance which have a determined role in the financial aspects  

 
17.3 Comment 3: Page 16 

Disclosure is particularly important for directly negotiated USPs, which often are 
negotiated behind closed doors. Perceptions of corruption and irregular processes 
will likely reduce public support and private-sector interest in participating in PPP 
tenders. 
It can be better to mention good practices to eliminate corruption specially for direct 
negotiation 
 
 

 
 
 
 
 
17.4 Comment 4: Page 65 

If the Public Agency has determined (through benchmarking and market testing) 
that the proposed project is unlikely to generate market interest under a competitive 
procurement, it may undertake a direct negotiation.  
There may be lack of market interest because, for example, the proposed project 
includes innovative components that other private entities are less able to execute. 

 
17.5 Comment 5: The Tunisian law of PPP number 49-2015 stipulates that it has direct 

negotiation for the reasons listed in article 10: 
- In cases related to public order and defense 
- To insure the continuity of the public service 
- If it is related to an activity that it can only be done by the owner of a patent of 
invention  
So the case of benchmarking and market test is not stipulated and we cannot 
conduct a direct negotiation based on it. 

 

 
 
Comment 3: We agree that there is a need to ensure that direct 
negotiations do not result in corrupt practices. The Guidelines 
recommend several policy measures to reduce the likelihood 
of corruption in direct negotiations: 1) it recommends 
disclosing/publishing project development documentation, to 
allow stakeholders to follow the progress of the project and 
react to its proposed terms; 2) it recommends establishing a 
“Direct Negotiation Protocol” (see page 71) to ensure that the 
negotiations are managed via an agreed-upon timeline and 
conditions; 3) it urges governments to hire external advisors to 
negotiate on behalf of the government and benchmark the 
proposed terms of the PPP contract to ensure they are fair; 
and 4) it recommends publishing the PPP contract. 
 
Comment 4: We agree that very innovative projects are less 
likely to attract market interest and therefore more likely to 
result in a direct negotiation. The Guidelines emphasize that a 
direct negotiation should only be pursued if the public interest, 
Value for Money, fiscal affordability, etc. can be assured and 
maintained. 
 
Comment 5: Thank you for clarifying the conditions under 
which the Tunisian government can undertake a direct 
negotiation. Recognizing that the private sector can be 
capable of (often unexpected) creativity and innovation, the 
Guidelines aim to encourage governments to test market 
interest even in situations in which public agencies may expect 
limited market interest (for example, in the case in which a 
USP involves a patent or a continuation of a service).   
 
Comment 6:  Thank you for clarifying how the Tunisian 
government applies bonuses.  
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17.6 Comment 6: Page 70  
 Bonus: The Public Agency shall organize a competitive Tender to procure the 
Project. The Public Agency shall strive to maximize competition in the Tender. The 
Public Agency shall provide a Bonus to the USP Proponent of no more than [XX] 
percent of the [Financial Bid].  
 In article 58 of the decree N° 772-2016 related to the conditions and procedures of a 
PPP procurement , the bonus is applied in the calculation of the economically most 
advantageous tender by increasing the total score of the USP under all the criteria, 
except the criteria of a financial nature. 

 
17.7 Comment 7: Page 73  

 The Decision-Making Authority shall approve the Procurement Documentation prior 
to launching the competitive Tender.  
 The Public Agency shall evaluate the final PPP Contract per the Evaluation Criteria to 
ensure that it meets Affordability, Public-Interest, Project-Feasibility, and Value-for-
Money criteria. The Public Agency may seek independent advice from External 
Advisors prior to approving the PPP Contract.  
Specify which public body can represent each authority because in Tunisia the 
General Instance of PPP can’t examine the USPs . 

 
17.8 Comment 8: Page 91 

Public Capacity: Public agencies must possess the technical capacity to conduct 
market testing. They must have experience and skills in managing the marketing 
testing process; organizing meetings; drafting and sending out information; placing 
advertisements; recording feedback; analyzing results; and communicating results 
internally and externally.  
Not easily verified because the lack of Internal skills and capacities in the Tunisian 
administration.  

 
 
 
 
 
 
 
 
Comment 7: Because the Guidelines are intended to apply to 
many different jurisdictions (and institutional structures), they 
do not specify which kinds of public bodies would represent 
the “Public Agency” and “Decision-Making Authority.” 
Countries are urged to incorporate the recommendations 
provided by the Guidelines in such a way that is consistent with 
their institutional and legal framework for PPPs.  
 
 
 
Comment 8: We agree that market testing is challenging as it 
requires a level of technical capacity that may not be present in 
many developing governments. The Guidelines recommend 
that Governments with limited technical capacity consider 
seeking support from external advisors and multilaterals to 
undertake benchmarking and market testing. 

18.1 Comment 1: Part A 1.3  and Part B 1.1 - perhaps further emphasize the problems 
with the distinction between needs analysis (step 1 in the project cycle) and 
identifying solutions/ways to address the need (the following steps).  USPs can take 
place at both steps but their role in identifying a public service need (even inside a 
broad infra policy) is much less justified and can be quite risky given that the private 
proponent’s interests are primarily to deliver a project not to meet a public need. i.e 

Comment 1: We agree and appreciate the distinction between 
using USPs to generate project ideas (project identification 
and selection phase) and to execute publicly-initiated project 
ideas. We also agree that private parties are not necessarily 
best positioned to identify the most appropriate public service 
needs and solutions. In the Guidelines, we urge public agencies 
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perhaps more emphasis on some of the fundamental tensions and contradictions of 
using USPs. 
 

 
 
 
 
 
18.2 Comment 2: 1.3.2  Challenges: 

- perhaps emphasize more that USPs are not a free option (this comes out later in the 
document) but maybe worth stressing so that USPs are not or should not be seen as 
a way of getting the private sector to work up a  project for ‘free’ and in many cases 
may end up costing the public authority more and taking longer than other 
approaches (perhaps a comment on the link between USPs ‘solving’ the problem of 
public authorities not having the resources to develop and prepare projects and the 
availability of project preparation facilities?); 
- USPs can create additional obligations for governments that may not be anticipated 
(such as ancillary infrastructure).  This needs to be fully identified early on; 
- USPs may create chaos with fiscal planning given that they can by-pass the normal 
infrastructure budgeting processes (and hence the need for the frameworks the 
guide talks about later on); 
- the identification of the ‘multi-stage procurement process’ is well made.  But one 
could draw this out further: processes like Competitive Dialogue can take the public 
authority quite a long way to achieving the innovation benefits of a USP insofar as 
the procuring authority sets out the requirement while preserving the benefits of 
competition and VfM (and lower risk of challenge) by using dialogue a competitive 
environment to enable a multiplicity of different solutions to be put forward and to 
identify the approaches that are best suited to meeting that need.  CD is now widely 
used across the EU. (In fact CD and the extensive governance and process 
recommendations of the guide almost become indistinguishable!) 

 
18.3 Comment 3: 2.1 Public Interest: perhaps worth saying that governments should 

first look to strengthening their own internal capacity to identify project needs and 
means to address these and therefore USPs are more of a last resort (this might be 

to ensure that project ideas submitted through USPs are 
checked against national infrastructure plans and priorities. 
We also recommend “idea competitions”—structured 
processes in which public agencies announce an overarching 
infrastructure challenge and solicit private ideas—as a solution 
to ensuring that privately-generated ideas are consistent with 
public service needs. 
 
Comment 2: Thank you for highlighting some additional 
challenges with USPs; we have integrated some of them in 
Chapter 1.3.2. We have included an additional clarification 
regarding competitive dialogue (see footnote 5). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Comment 3: We agree that governments should first 
strengthen their own internal capacity to identify project 



 July 2017 

18 
 

Guidelines for the Development of a Policy for Managing Unsolicited Proposals in Infrastructure Projects 

 

Public Consultations: Matrix of Feedback and Responses 

 

polemical) but there is a risk that USPs weaken incentive for government to 
recognize and address the issue of improving their own capacity for infrastructure 
planning and delivery.  

 
18.4 Comment 4: 2.4 The sense used in the terms ‘market testing’ and ‘benchmarking’ 

seems unusual and possibly confusing – benchmarking usually involves comparing 
the price of a service provision with other prices in the market and adjusting 
accordingly the price of the current provider and market testing means holding a 
competition which may replace the current provider.  What seems to be being 
referred to here are earlier and later stages of what is normally called market 
sounding, which a more ex-ante but equally important activity. 

 
 
 
18.5 Comment 5: 2.6  (see also Part B 4.2.1) One cannot help feeling that by the time 

you add all the conditions and build all the government capacity to try to address 
competition, transparency (ie all the problems with USPs) etc you almost negate the 
rationale for a USP in the first place: there is a fundamental tension between a 
private sector proponent wanting to create a business opportunity exclusively for 
itself and the public sector wanting to ensure fair and transparent competition and 
VfM.  In fact another way for the private sector to create opportunities is collectively 
to help the public sector create better conditions for PPPs (an example is creating 
private sector associations that can collectively represent private sector interests and 
ideas interacting seriously with govt: not just lobbying but genuinely trying to help 
create a market that benefits all. A number of countries have these. 
The extensive governance requirements set out do make one ask whether in fact 
USPs are only likely to work in environments that already have strong governance 
arrangements and therefore should be treated with great caution where good 
governance of public sector processes is a challenge. 

 
18.6 Comment 6: In practical terms  perhaps also mention examples where competition 

can be achieved lower down the contracting chain. An example would be entities like 
InfraVentures and the Infracos that partner governments under DPAs usually w/o 
competition but hold a competitive procurement process to select EPCs etc. 

needs. We have incorporated your suggestion in chapter 2.1 of 
Part A on Public Interest.  
 
 
 
Comment 4: We agree that the term benchmarking also refers 
to the process that you mention and in that case prescribed in 
a PPP agreement, and that market sounding is also a 
commonly-deployed term for what the Guidelines refer to as 
“market testing.” We have maintained the terms in the 
Guidelines since we believe they are sufficiently well-defined 
to avoid confusion. However, we have included a footnote 
clarifying that market testing in the Guidelines does not refer 
to the market testing undertaken with suppliers in the U.K. 
 
Comment 5: We agree that the governance requirements set 
out in the Guidelines are not insignificant—the purpose being 
to ensure that USPs avoid the pitfalls and “bad deals” seen in 
many countries. We also agree that there is an inherent 
paradox between USPs being most common in developing 
countries, which do not necessary have the technical capacity 
and governance structures in place to ensure a VfM deal. The 
purpose of the Guidelines is also to show that USPs are not a 
“quick fix” and should be treated with the same best practice 
PPP processes. 
 
 
 
 
 
 
Comment 6: We have added a reference to the option of 
having project developers such as InfraVentures structure 
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18.7 Comment 7: 3.1.1 perhaps a mention of what to look out for in USPs in respect of 
IFI procurement requirements.  Would the recommendations in the guide pass the 
IFIs’ procurement rules?   

 
18.8 Comment 8: Part B 1.2.2 – distinguish between user pay and government pay 

PPPs? 
 
18.9 Comment 9: Box 11 – fiscal planning problems (as mentioned above) 
 
 
18.10 Comment 10: Part B 2 Table 2: one practical problem you may get with timing 

submissions is that submissions are chosen on a first through the door basis rather 
than the merit of the submission (especially if the submissions are all quite similar).  
The next problem is that the public authority then builds up a stack of part prepared 
projects that look impressive but never get to financial close and silt up the system - 
so there also needs to be some form of sunset process.  

 
 
 
18.11 Comment 11: Part B Stage 4 – may be useful to have more reference to actual 

experiences around the world with the different incentives used to favour the USP 
proponent (p84). Also point out the statistics on the % of the bids won by USP 
proponents and the issues around periods that are too short for other competitors to 
develop genuinely competing proposals (Part B 5.3.1) hence the importance of 
appropriate bid preparation times. Perhaps also point out the challenges of arriving 
at appropriate levels of reimbursement of losing proponent’s costs, if this is used. 

projects while still competitively procuring the major 
subcontracts (See a textbox in Section 5.3.3. of Part B). 
Comment 7: We have made the link with IFI procurement rules 
in the Guidelines (see a footnote under Section 5.3.2. of Part 
B). 
 
Comment 8: We have distinguished between user-pay and 
government-pay projects in this section. 
 
Comment 9: We believe this comment is sufficiently addressed 
by bullet 3 in Box 11 (Section 1.2.2 of Part B of the Guidelines). 
 
Comment 10: The Guidelines do not necessarily recommend a 
“first come first serve”. USP evaluation process should rather 
be one in which similar USPs can be compared and prioritized 
(“[a limited time window] helps streamline USP processing, 
allowing all USPs to be evaluated during the same period and 
to be compared with one another (and prioritized).” We have 
added a footnote to clarify this point (see footnote 49 in 
chapter 2.2.2 of Part B). 
 
Comment 11: Country examples related to the use of incentive 
mechanisms in USP procurement processes are provided in the 
Experience Review.  In Section 4.2.4. (Part B of the Guidelines), 
we have added another sentence in a footnote referring to the 
challenges of determining the costs incurred by the USP 
proponent for reimbursement. 

19.1 Comment 1. The Central Government of India actively discourages unsolicited 
proposals as they bring in information asymmetries in the procurement process and 
result in lack of transparency and fair and equal treatment of potential bidders in the 
procurement process.  

 
19.2 Comment 2. While the Guidelines and the ER do provide some useful insights 

about USPs, it would be helpful if these would also cover details such as (a) a 

Comment 1 Thank you for this clarification. 
 
 
 
 
Comment 2 The Experience Review includes an analysis of 15 
countries’ legislations and policies for the management of 



 July 2017 

20 
 

Guidelines for the Development of a Policy for Managing Unsolicited Proposals in Infrastructure Projects 

 

Public Consultations: Matrix of Feedback and Responses 

 

comprehensive analysis of various legislations, (b) examine cases of successful and 
speedy implementation of USPs, (c) include case studies of projects implemented in 
developed countries. 

 
 
 
 
 
 
 
 
 
 
 
 
19.3 Comment 3. It would be useful if the Guidelines and the ER could include case 

studies analyzing the projects that have been implemented through USPs with 
peculiarities and salient features of these projects that distinguish them from similar 
projects implemented through competitive bidding.  

 
19.4 Comment 4. Regarding guiding principles of a USP policy 

4.1 With reference to section 1.3 of the Guidelines, it would be useful to also consider 
the extant view of Indian courts regarding USPs or contracts awarded under a Swiss 
challenge approach. While dealing with such award of public contracts ultimately 
what prevails is that while public interest is paramount, there should be no 
arbitrariness in the manner of award of the contracts and all participants in the 
process should be treated alike.  
4.2 In terms of the above, insofar as the guiding principles of the USP policy are 
concerned, while devising a USP policy for India, it should be ensured: 
(1) There are adequate safeguards within the policy framework to review any 
arbitrary actions 
(2) Satisfactory flexibility is provided to the Government to ensure that it may reject 
even the most financially lucrative off, provided such a decision is not arbitrary, 
irrational, and so on.  

USPs, as well as more than 8 detailed case studies of USP 
projects from developed and developing countries. The 
Experience Review selected 15 countries based on various 
factors including geographical and income-level diversity; 
experience with USP frameworks and projects; availability of 
data; and willingness of respondents to participate in 
interviews (see Annex 1 of the Experience Review for a detailed 
overview of the country selection methodology and selection 
of countries). We agree that more detailed review of existing 
policies and practices would be helpful. Unfortunately, we 
could not cover all existing USP policies and legislation as this 
exercise was beyond the scope of the ERR. While having access 
to policies and legal documents is possible, it is  often difficult 
to obtain data on USPs implementation  in many jurisdictions.  
 
Comment 3 Thank you for this clarification. You raise a very 
interesting point, unfortunately, further analysis of case 
studies is beyond the scope of our present effort. 
 
 
 
Comments 4.1-4.2 We appreciate the position of the Supreme 
Court and the relevance of this ruling. Please refer to the PPP 
Reference Guide Chapter on Broader PPP Program 
Governance, Section 2.5.  
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4.3 The Hon’ble Supreme Court of India while dealing with issues pertaining to USPs 
for development of infrastructure projects also laid down certain guiding principles 
which must be borne in mind by a governmental authority while awarding any 
project on a Swiss challenge method: (1) the authority should publish in advance the 
nature of swiss challenge method and particulars, (2) publish the nature of projects 
that can come under such method, and so on.  
4.4 The Hon’ble Supreme Court had further observed that the State is free to 
incorporate any other clauses for transparency and proper execution of such a 
scheme. These principles may also be borne in mind to develop a USO policy for 
India. 
 

19.5 Comment 5. Regarding considerations prior to drafting the USP Policy, in the 
Indian context, while drafting the USP policy it be relevant to take note of the trend 
followed by the Indian judiciary while dealing with questions related to commercial 
contracts entered into by the Government. In various judgments, the Supreme Court 
of India has recognized that the Government must have the freedom of contract.  

 
19.6 Comment 6. Regarding developing a USP policy 

6.1 In order to define the type of proposals which will be covered by the USP policy, 
the following definition may be considered: 
“Unsolicited Proposal” means a proposal fot the development, maintenance or 
operation of an infrastructure project received from any person without any 
invitation or a proposal initiated by the State Government or the [local authority]. 
 
6.2 For the evaluation of Unsolicited proposals, a sample evaluation procedure, as 
already in vogue under the Punjab Infrastructure Act, 2002 may be considered.  
 
 
 
 
 
 
 

 
Comments 4.3-4.4 The Guidelines recommend not to pursue 
the Swiss Challenge approach, because of the challenges that 
governments face with respect to generating competition and 
ensuring value for money. Therefore, the Guidelines do not 
provide more detailed guidance on the use of Swiss Challenge, 
based on the experience of Colombia, Peru, Philippines, Italy, 
Jamaica, and India. Please see the Experience Review Report 
pages 68 to 74 for a detailed overview of the evidence 
concerning Swiss Challenge / right to match.  
 
 
Comment 5 We agree with your point. The general principle 
for the Guidelines is that in many ways USPs shouldn't be any 
different from publicly initiated PPPs / commercial contracts. 
The Guidelines focus on the policy features that are unique to 
USP implementation. 
 
 
Comment 6.1 Thank you for the suggested definitions, which 
have informed the definition of a USP presented in the 
Guidelines.  
 
 
 
Comment 6.2 Thank you for sharing with us the Punjab 
evaluation procedure. The Guidelines recommend procedures 
and evaluation criteria which have some overlaps with the 
Punjab evaluation procedure and criteria (e.g. the Guidelines 
recommend following to the extent possible the same 
competitive-bidding procedures for USPs as for publicly 
initiated PPPs.) Please be informed that the procedures and 
criteria in this Guidelines are based on the broad analysis of 
existing USP policies.  
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6.3 Alternatively, with respect to Stage one – Submission, the Swiss Challenge 
Method may also be considered for evaluating USPs. 

 
 
 
 
 
19.7 Comment 7. Section 1 of the Guidelines only sets out the names of extant policy 

documents and laws governing management of USP proposals in various 
jurisdictions. While the tabulation of various laws/regulations and policies pertaining 
to USP proposals are helpful, this section should also include an analysis of these 
legislations, particularly discussing peculiar features of these laws and policies that 
have been instrumental in expeditious and successful implementation of 
infrastructure projects in the relevant country.  

 
19.8 Comment 8. In Annex 3 of the ER which sets out a comparative indication of 

timelines involved in the implementation of various infrastructure projects under the 
USP mode, we observe that overall the case study does not dwell upon the intricate 
details of the (1) terms of award of the project, (2) performance standards and 
benchmarks outlined under the requirements under the project documents, (3) key 
terms of the concessions agreement, (4) legal challenges faced during the execution 
of the project.  

 
Comment 6.3 The Guidelines do not recommend pursuing the 
Swiss Challenge approach, because of the challenges that 
governments face with respect to generating competition and 
ensuring value for money. Therefore, the Guidelines do not 
provide detailed guidance on the use of Swiss Challenge. 
 
Comment 7 An analysis of the different policy features from 
different legislations is included in the Experience Review.  
Please refer to Chapter 1.2 of the Experience Review for an 
overview of the methodology and approach used to assess 
USP policies from over 15 countries.  
 
 
 
Comment 8 We agree that more detailed review of case 
studies would be helpful. Unfortunately, this exercise was 
beyond the scope of these Guidelines, in large part due to the 
difficulty associated with obtaining data on USPs in many 
jurisdictions. These challenges are described in further detail in 
Section 1.3 of the Experience Review. 

 


